
STATE OF NEW YORK

STATE TAX COUMISSION

In the Platter of
o f

Jonas E.

the Petit ion

Richman

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art icle 23 af the Tax Law for
the Years 1971 - 1973.

AFFIDAVIT OF MAIIING

r is the la knor+n address

State of Ner+ York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that. he is an employee
of the Department of Taxation and Finance, over 18 years of age, and thal on
the 21st day of May, 1982, he served the within notice of Decision by cert i f ied
mail upon Jonas E. Richman, the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrappei.addressed
as follor,ys :

Jonas E. Richman
9 Montclair Rd.
Yonkers, NY 10710

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further
herein and that the address
of the petit ioner.

Sworn to before me this
21st day of Hay, 1982.

says that
set  fo



STATE OF NEW YORK
STATE TAX COIIMISSION

In the }latter

Jonas

o f
of
E .

the Petition :

Richman AI'FIDAVIT OF HA]TING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art icle 23 of the Tax Law for
the Years I97I - 1973.

State of New York
County of Albany

, - J.y Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departunent of Taxation and Finance, over 18 yeirs of age, and thal on
the_21st day of PIay, 7982, he served the within not. ice of Decision by cert i f ied
mail upon Martin S. Sussman the representative of the petitioner in the within
proceedingr- bV enclosing a true copy thereof in a secuiely sealed postpaid
wrapper addressed as fol lows:

l lart in S. Sussman
Seltzer & Sussman
1250 Broadway
New York, NY 10001

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the- exl lusive care and cuiiody of
the united states Postal service within the state of New York.

That deponent
of Lhe petit ioner
Iast known address

further says that the said addressee is
herein and that the address set forth on

the representative
said wrapper is the

of the representative of the pqtit ioner.

Sworn to before ure this
21st  day of  PIay,  1982.



STATE OF NE\,V YORK
STATE TAX COIVIMISSION

ALBANY,  NEW YORK 12227

l{ay 21 , 7982

Jonas E. Richman
9 Montclair Rd.
Yonkers, t{Y 10710

Dear l{r.  Richman:

Please tak€ not. ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to section(s) IZZ of the Tax law, any proceeding in court Lo review an
adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Albany, New York t2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner's Representative
Hartin S. $ussnan
Seltzer & Sussman
1250 Broadway
New York, NY 10001
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petition

o f

JONAS E. RICHMAN

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax law for the Years 1971,
1 9 7 2  a n d  1 9 7 3 .

DECISION

Peti t ioner,  Jonas E. Richman, 9 Montclair  Road, Yonkers, New York 10710,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Article 23 of the Tax Law for the years 1971,

\972 and 1973 (Fi le No. 24973).

A smal l  c laims hearing was held before Wil l iam Valcarcel,  Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on JuIy 23, 198L at 10:45 A.M. Pet iLioner Jonas E. Richrnan appeared

with Mart in S. Sussman, Esq. The Audit  Divis ion appeared by Ralph J. Vecchio,

E s g .  ( S .  F r e u n d ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether the income derived from petitioner's activities during the years

1971, 7972 and 1973 is subject to the unincorporated business tax.

FINDINGS OF FACT

1. Pet i t ioner Jonas E. Richman and Dorothy Richman, his wife,  f i led joint

New York State income tax resident returns for the years L977, L972 and 1973,

on which net business income was reported from pet i t ionerts act iv i t ies as a

salesman. Pet i t ioner Jonas E. Richman did not f i le an unincorporated business

tax return for the years 1971, 1972 and 1973.
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2, 0n October 13, 1978, the Audit  Divis ion issued a Not ice of Def ic iency

for the years I97L, 1972 and L973 for $4,483.25 plus interest,  along with an

explanatory Staternent of Audit Changes which indicated that the income from

peti t ioner 's act iv i t ies ag a sel f-employed jewelry salesman was held subject t ,o

the unincorporated business tax.

3. Petitioner Jonas E. Richrnan was a salesman during the years 1971, L912

aad 1973' representing Aurea Jer*elry Creations, fnc. (hereinafter Aurea) whom

he had represented since '1.967. 
In addit ion, pet i t ioner was Aureats regional

sales manager with the responsibility of supervising other salesmen retained by

Aurea. Accordingly,  pet i t ioner earned commissions from his act iv i t ies as a

salesman and an override commission from the activities of the other salesmen.

4. Petitioner was given a specific sales territory by Aurea, which was

l i tni ted to the east coast of the United States from Maine to Washington, D.C.

PetiLioner was required to submit to Aurea, weekly written reports reporting

al l  his act iv i t ies, and the results thereof,  conducted as a salesnan and as the

regional sales manager.  In addit ion, pet i t ioner was reguired to attend trade

shotts, to traveL to lta1y to select merchandisef to provide training to new

salesmen, to service overdue accounts and to make colrect ions.

5, Pet i- t ioner was provided with samples, business cards, stat ionery,

order forms, off ice faci l i t ies, a medical  insurance plan and leas covered under

a worker 's compen$ation plan.

6. Pet i t ioner was under the direct supervision of the general  sales

man&ger. At l  sales were subject to the approval of  Aurea.

7. Petitioner was required to take his vacation during the first two

weeks of July of every year. In addition, petitioner was forbidden from

represent ing other f i rms or from sel l ing other l ines of merchandise.
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B. Pet i t ioner was required to be in the off ice and attend to cl ients,  as

well as attend to client.s at trade shows. However, regardless of the clients

attended to, commissions were paid to pet i t ioner solely from sales made to

cl ients within his assigned terr i tory.  The commissi .ons paid to the pet i t ioner

were not subject to the withholding of payrol l  taxes.

9. Upon advice from his accountant,  pet i t ioner establ ished and

contributed to a retirement plan (Keogh Plan) during the years 1971, 7972 an.d

t 9 7 3 .

CONCIUSIONS OF LAW

A. That sufficient direction and control was exercised by Aurea Jewelry

Creat ions, fnc. dur ing 'J,977, 
1972 and. 1973 so as to cause pet i t ioner Jonas E.

Richnan to become it.s ernployee within the meaning and intent of section 703(b)

of, the Tax law, and accordingly, the income derived therefrom is not subject to

the unincorporated business tax.

B. That the petition of Jonas

Defic iency issued 0ctober 13, l97B

DATED: A1bany, New York

MAy 211982

E. Richman is granted and the Not ice of

is cancel led.

COMMISSION


