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STATE TAX CO}IMISSION
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David Reichenthal

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the Year 1973.

AFFIDAV]T OF MAIIING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of Lhe Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, L982, he served the within not ice of Decision by
cert i f ied mai l  upon David Reichenthal,  the pet i t ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
L'rapper addressed as fol lows:

David Reichenthal
7 3 6 0  N . t d .  l s t  S t .
Margate, FL 33063

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the peLit ioner.

Sworn to before me this
1"4th day of December, 1982.

AUTHORIZED TO A

addressee is  t pet i t ionerthat. the said
forth on said wrapper is t last known address

OATHS PURSUANT TO
SECTION 174
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 1982

David Reichenthal
7 3 6 0  N . W .  l s t  S t .
Margate, FL 33063

Dear Mr. Reichenthal:

Please Lake not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the adminisLrat ive level.
Pursuant to secLion(s) 722 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be j-nst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Albany, New York L2227
Phone # (518) 457-2A70

Very truly yours,

STATE TAX COUMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DAVID REICIIBNTHAI

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax law for the Year 1.973.

DECISION

Peti t ioner,  David Reichenthal,  7360 North West lst  Street,  Margate,

Flor ida 33063, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of unincorporated business tax under Art . ic le 23 of the Tax law for the

Uuur ,1973 ( f i le  No.  23076) .

0n September 22, 1981, pet i t ioner advised the State Tax Commission, in

wri t ing, that he desired to waive a smal l  c laims hearing and to submit the case

to the State Tax Commission, based on the ent ire record contained in the f i le.

After due considerat. ion, the State Tax Commission renders the fol lowing decision.

ISSUBS

I. Whether pet i t ionerrs act iv i t ies as a "Publ ic Accountantrr  const i tuted

the pract l -ce of a profession exempt from tax.

I I .  l {hether pet i t ioner is ent i t led to deduct expenses and contr ibut ions in

arr iv ing at taxable business income.

F]NDINGS OF I'ACT,

,  1.  Pet i t . ioner,  David Reichenthal,  and his wife Dorothy Reichenthal,

t imely f i led a New York State Income Tax Resident Return for 7973. PeLit ioner

did noL f i le an unincorporated business tax return for said year.

2. Pet i t ioner,  in reference to a let ter f rom the Audit  Divis ion regarding

an aud i t  o f  h is  re tu rn ,  ind ica ted  tha t  h is  bus iness  income o f  $10r915.00  was
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derived from Marra Brothers, Inc. and Smith Street Dock Corp.,  both located at

611 Smith Street,  Brooklyn, New York. He described his business act iv i t ies as

"bookkeeping services".  He also indicated that Federal  Schedule C, ' rProf i t  or

( [oss) From Business or Professiontt ,  did not show any expenses and, as a

result ,  gross income and net income were ident ical .

3.  0n May 19, 7977, the Audit  Divis ion issued a Statement of Audit

Changes against petitioner on the ground that his bookkeeping activities

constituted the carrying on of an unincorporated business and the income

derived therefrom was subject to unincorporated business tax. Said statement

proposed unincorporated business tax of $205.26, penalt ies, pursuant to secLi-on

6 8 5 ( a ) { 1 )  a n d  ( a ) ( Z )  o f  t h e  T a x  L a w ,  o f  9 9 7 . 5 0  a n d  i n t e r e s t  o f  9 6 4 . 6 1  f o r  a

to ta l  o f  $367.37 .  Accord ing ly ,  on  June 26 ,1978,  a  Not ice  o f  Def ic iency

was issued.

4. On May 28, 7977, pet i t ioner submitted a let ter in protest to the

Statement of Audit Changes in which he stated that unincorporated business tax

regulat ions st ipulaLe "The Unincorporated Business Tax does not apply to ---

any profession in which more than 80% of the unincorporated business gross

income is derived from the personal services actual ly rendered by the individual

and which capital  is not a mater ial  income producing factor".  He also stated

that he did not maintain an off ice or place of business, did not incur any

expenses in the operat ion of the business, and did not have any capital  of  any

kind. 0n November 14, L977, the Audit  Divis ion sustained i ts posi t ion by

advising pet i t ioner that his protest was denied.

5. 0n November 29r 7977 the Audit .  Divis ion recelved a let ter f ron pet i t ioner

in which he stated that he was an accountant, not a bookkeeper, that he attended

the College of the City of New York where he studied accounting and related
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subjects as a matr iculat. ing student from 1928 to 1934, and that his educat ion

in addit ion to his account ing and tax preparat ion experience gave him the

abi l i ty to pursue his profession which qual i f ied for exclusion from tax. The

Audit  Divis ion, af ter reviewing pet i t ionerrs protest,  considered the proposed

audit  changes correct and so not i f ied him by let ter dated lTarch 2, 1978.

Pet i t ioner,  in subsequent rqr i t ten correspondence, stated that his cl ients paid

him for professional publ ic account ing services which included account ing

services, corporate tax preparat ion, f inancial  statement preparat ion and

analysis,  f inancial  advice of account ing, corporate f inance, taxes, and invest-

ments .

6. Pet i t ioner stated that al though he did not possess a l icense to

pract ice as a publ ic accountant in New York State he did meet the qual i f icat ions

for a l icense due to his publ ic account ing background and experience.

7 .  On March  L6 ,  1981"  pe t i t ioner  fa i led  to  appear  a t  a  schedu led  pre-hear ing

conference.  A  Defau l t  0 rder  (81-C-16)  was issued to  pe t i t ioner  on  May 29 ,  1981.

0n August 2, 1981, pet i t ioner submitt .ed a let ter stat ing that due to adverse

health,  f inancial  and other hardships, he was unable to travel to Albany for the

pre-hearing conference. In the same let ter,  he repeated his argument that he

was a professional publ ic accountant,  did not have to possess a New York l icense

to pract ice publ ic account ing, and had the necessary qual i f icat ions and

background to secure a l icense. 0n August 24, 1981 pet i t ioner was advised by

letter from the Tax Appeals Bureau that since he could not travel to New York he

could request,  with good reason, that the Default  Order be vacated; also, he

could request to have his case decided on a submission basis,  i f  the Default

Order is vacated. Pet i t ioner made said requesL and the DefaulL 0rder was

vacated .
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8.  Pet i t ioner contended that even i f  his income were taxable there would

be no unincorporated business Lax due because the Audit  Divis ion fai led to

a l low fo r  con t r ibu t . ions  o f  $446.00  and fo r  expenses  o f  $1 ,995.00 .  Pet i t ioner

nade deduct ible chari table contr ibut ions of $350.00 during 1,973. Pet i t ioner

has not submitted any documentary evidence to support  his business expenses nor

has he shown where said expenses hTere deducted on his Federal  and New York

State income tax returns.

CONCTUSIONS OF TAI,.I

A. That in det.ermining what act. iv i ty const i tutes the pract ice of a

pro fess ion  cons idera t ion  shou ld  be  g iven to  the  fo l low ing  fac to rs :  (1 )  a  long

term educat ional background general ly associated with a degree in an advanced

f ield of science or learning; (2) the requirement of a l icense which indicates

suff ic ient qual i f icat ions have been met pr ior to engaging in the occupat ion;

{3) Lhe control  of  the occupat ion by standards of

l iabi l i ty;  and (4) the barr ier to carrying on the

(  see Matter of Rosenbloom v. State Tax Commission.

conduct,  ethics and malpract ice

occupat l-on as a corporat ion

44 A.D"2d 69  and Joseph Costa

v. State Tax Commission, 67 A.D.2d n74).  The record conlains no support ing

evidence that pet i t ioner David Reichenthal had a long term educaLional back-

ground associated with a degree j-n account ing or that.  he had the necessary

qual i f icat ions and background to obtain a l icense. Pet i t ioner has not establ ished

that his act iv i t ies were professional in nature. The fact that the pet i t ioner

had special ized knowledge in the area of account ing and Laxat ion, by i tsel f ,

does  no t  es tab l i sh  the  prac t ice  o f  a  p ro fess ion .  ( l {a t te r  o f  Cos ta ,  supra)

There fore ,  pe t i t ioner 's  ac t i v i t ies  d id  no t  cons t i tu te  the  prac t ice  o f  a  p ro fess ion

within the meaning and intent of  sect ion 703(c) of the Tax law and 20 NYCRR

2 0 3 .  1 1  ( b )  .
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B. That pet i t ioner David Reichenthal fai led to sustain his burden of

proof imposed by sect ions 722 and 689(e) of the Tax Law in establ ishing that he

paid the expenses referred to in Finding of Fact "8" supra, or that he claimed

said expenses on his Federal  and New York State income tax returns for t973,

C. That pet i t ioner is ent i t led to deduct contr ibut ions to the extent of

f ive percent of his net prof i t  f rom business or the amount of his chari table

cont r ibu t ions  o f  $350.00 ,  wh ichever  i s  smal le r .

D. That the petition of David Reichenthal is granted to the extent shown

in Conclusion of la lr i  r r0rt  supra; and that,  except as so granted, the pet i t ion is

denied and the Not. ice of Def ic iency is sustained.

DATED: Albany, New York STATE TAX C0HMISSION

DEC t 4 1982
STATE TAX COHMISSION

COMMISSIONER


