
STATE 0f NElrr Y0RK

STATN TAX COUHISSION

Matter of
of

Petit ion

Ramapo Manor Nursing Center

for Redeterminat,ion of a Deficiency or a Revision
of, a Determination or a Refund of Unincorporated
Buslness Tax under Article 23 of the Tax lau for
the Years 1974 - 1976.

AFFIDAVIT O}'UAIf,ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Sinance, over 1.8 yeir" of age, and that on
the 18th day of June, 1982, he served the within notice of Decision by
certified rnail upon Ramapo Manor Nursing Center, the petitioner iu the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Ramapo Manor I'lursing Center
Cragmere Rd.
Suffern, NY 10901

and by depositi.ng same enclosed in a postpaid properly addressed wrapper in a
(post off,ice or official depository) unAer the- exilusive care and cuilody of
the united states Postal service within the state of New york.

That deponent further says that the said addres.ree is the petit^ioner
herein and that the address set forth on said wrapp6r is the last known address
of the petit ioner.

$worn to before me this
18th day of June, 1982.



STATE OF NEW YORK

STATE TAX COMMISSION

o f
Ramapo Manor Nursing Center

for Redeterminat ion of a Def ic iency or a Revision
of a DeLerminat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of t^he Tax law for
the Years 1974 - 1916.

MFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat. ion and Finance, over 18 years of age, and that on
the 18th day of June, 1982, he served the within not. ice of Decision by
cert i f ied mai l  upon Maury Cart ine the representat ive of the pet. i t ioner in the
within proceeding, by ent losing a true copy thereof in a securely sealed
postpaid r{rrapper addressed as fol lows:

Maury Cartine
R o t h s t e i n ,  K a s s  &  C o . ,  P . C .
225 lILILburn Ave.
Mil lburn, NJ 07041

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

Sworn to before me this
18th day of June, 1982.

further says that the said addressee is
herein and that the address set forth on

the representative
said wrapper is the

of the representat ive of the pt ' i t ioner.
.r''\ ,/



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

June 18, 7982

Ramapo Manor Nursing
Cragmere Rd.
Suffern, NY 10901

Gentlemen:

P1ease take notice of
herewith.

Center

the Decision of the State Tax Comrnission enclosed

You have now exhausted your right of review at the adninistrative Ievel.
Pursuant to section(s) IZZ of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Cornmission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigaf,ion llnit
Albany, New York 12227
Phone /l (518) 457-2A70

Very truly yours,

STATE TAX CO}.IMISSION

cc: Petit ioner's Representative
Uaury Cartine
Ro ths te in ,  Kass  &  Co . ,  P .C .
225 llillburn Ave.
Mil lburn, NJ 07041
Taxing Bureau's Representative



STATE 0F NBI4I YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

RAMAPO MANOR NURSING CENTER

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 7974.
1 9 7 5  a n d  1 9 7 6 .

1. Pet i t ioner,  Ramapo Manor Nursing

York State, t imely f i led a New York State

on which a neL operat ing loss was reported

DECISION

Peti t ioner,  Ramapo Manor Nursing Center,  Cragmere Road, Suffern, New York

10901, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

uni-ncorporated business tax under Art ic le 23 of the Tax Law for the years I974,

1975 and 1976 (F iLe  No.  29055) .

A  smal l  c la ims hear ing  was he ld  be fore  Wi l l iam Va lcarce l ,  Hear ing  Of f i cer ,

aL the off ices of the State Tax Commission, Trao World Trade Center,  New York,

New York, on June 2, 1981. Pet i t ioner,  Ramapo Manor Nursing Center appeared by

Maury Cart ine, Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (A.

S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner met the B0 percent common interest rule pursuant to

sect ion 7A6Q)(b) of the Tax Law and is,  therefore, ent i t led to carryback

losses  fo r  the  years  7974,  1975 and 7976.

FINDINGS OF FACT

Center,  a parLnership located in New

Partnership Return for the yeax L977,
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2. 0n Xay 26, 1978 the Audit  Divis ion received a claim for refund from

peti t ioner on which the net operat ion loss of 7977 was carr ied back to the

years 79741 1975 and 1976. The carryback losses resulted in refund claims of

un incorpora ted  bus iness  taxes  o f  $1 ,524.00  fo r  1974,  $ I ,626.00  fo r  1975 and

$ 4 5 9 . 0 0  f o r  7 9 7 6 .

3. 0n May 8, 1979 the Audit Division disal lowed in ful l  peti t ioners

refund claims for the years 1974, 1975 and L976 for the fol lowing stated

reasons :

" In order for a partnership to carryback a net operat ing loss
deduct ion, the partners in the loss year are reguired to have
at least an B0|, inLerest in common with the partners in the
car ryback  years .  "

"Since partners A. Gl icksman and N. Kluger became Estates in
1977, the partners do not meet the 80"[  test in other of the
carryback years, as they were not Estates in those years. f '

4. The partnership interests of the members of the Ramapo Manor Nursing

Center for the years 1974, 1975 and 7976 were as fol lows:

Partner A.H. Kupersmith sold his interest

A. G1ickman, l .  Kluger and N. Kluger maintained

and 7975, and 1000/" for 7976.

r976
13 .33%
41.67%
4s. oo%
- 0 -

as  o f  January  1 ,  1976.  Par tners

an interest of  83.3% for 1974

PARTNERS
A. Gl icksman
L.  K luger
N.  K luger
A.H. Kupersmith

7974 &, 1975---13:3%-
25.0y,
45.A'/"
76.7y"

5. On June 5, 7977 partner N. Kluger died and on December 74, 7977

partner A. Gl ickman died. The partnership interests of the deceased partners

were subsequent ly assumed by Lheir  respect ive estates.

The New York State ParLnership Return filed for the yeax 1977 reported

Lhe fol lowing partnership interests:
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PARTNERS
Estate-6fll-Elickman
L.  Kluger
EsLate of N. Kluger

r977
13 .33%
47.67%
4s .00%

6. Pet i t ioner contended that s ince the partnership interests were successed

by the estates of A. Gl ickman and N. Kluger i t  should be regarded as having

conmon interests for purposes of the B0% rule of sect ion 706(2)(b) of the Tax

law. In the al ternat ive, pet i t ioner proposed that.  the loss should be determined

as of June 6, L977, the day N. Kluger died and carryback losses al lowed on a

p r o r a t e d  b a s i s .

CONCTUSIONS OF tAI,i

A. That sect ion 62(4) of Art ic le 6 of the New York Partnership law

provides that the dissolut ion of a parLnership is caused "by the death of any

partner" (Commissioner v.  Waldman's Estate (1952, CA2) 196 E2d S3).

B. That sect ion 60 of Art ic le 6 of the New York Partnership Law def ines

the dissolut. ion of a partnership as 'nthe change in the relat ion of the partners

caused by any partner ceasing to be associated in the carrying on as dist inguished

fron the r+inding up of the business".  In addit ion, i t  is noted that the estate

and/or executor of a dead partner has no r ighL to part ic ipate in or interfere

with the winding up process by the surviving partner. The only right of the

executors of a deceased partner is to demand an account ing from the surviving

partner upon completion of the winding up of its affairs (Niagara Mohawk Por+er

Corp .  v .  S i lberge ld  (1968)  58  Misc .2d  285,  294 N.Y.S.2d  975) .  Accord ing ly ,  the

Estates of A. Gl ickman and N. Kluger can not be considered synonJrulous Lo A.

Gl ickman and N. Kluger as nember partners of the Ramapo l lanor Nursing Center.

C. That pet i t ioner,  Ramapo Manor Nursing Center,  is not ent i t led to a net

operat ing loss carryback to the years 1974, 1975 and 7976 wi lhin the meaning

and int .ent.  of  sect ion 706(2)(b) of the Tax Lars.



-4 -

D. That Art ic le 23 of the Tax Law does not provide for the al lowance of

carryback losses on a prorated basis due to a change in partnership interest.

E. That the petition of the Rarnapo Manor Nursing Center is denied and the

disal lorsance of pet i t ioner 's refund claims for the years 19-/4r 1975 and L976 is

sustai-ned.

DATED: Albany, New York

JUN 1 B 19BZ
COMMISSION


