
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o t

Reuben Pastor,  Samue1 Pastor and
Abraham Pastor,  Partners
d/b/a Buffalo Hockey CIub

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for :
the Years 1972 - 7974.

AFFIDAVIT OF I"IAII,ING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 12th day of October,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Reuben Pastor,  Samuel Pastor and Abraham Pastor,  Partners,
d/b/a Buffalo Hockey Club the pet i t ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Reuben Pastor,  Samuel Pastor and
Abraham Pastor,  Partners
d/b/a Buffalo Hockey CIub
2770 Vlalden Ave.
Buffalo, NY 14225

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

that the said addressee is the peLit ioner
forth on said wrapDer is the last known address

Sworn to before me this
72th day of October, 7982
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o t

Reuben Pastor,  Samuel Pastor and
Abraham Pastor,  ParLners
d/b/a Buffalo Hockey Club

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  1972 -  1974.

AFFIDAVIT OF MAIIING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 12th day of October,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Thomas A. Morr is the representat ive of the pet i t ioner i -n
the within proceeding, by enclosing a true copy Lhereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Alan lipman
Kavinoky & Cook
120 Delaware Ave.
Buffalo, NY 74202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

further says that the said addressee representativethe
s a i d

That deponent
of the pet i t ioner
last known address

herein and that the address set fo
of the representat ive the pet i t

i s
r o t r
n e r .

wrappe;, is the

Sworn to before me this
12th day of October,  7982.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Reuben Pastor,  Samuel Pastor and
Abraham Pastor,  Partners
d/b/a Buffalo Hockey Club

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the Years 7972 - 7974.

AFFIDAVIT OF MAII,ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the DeparLment of Taxat ion and Finance, over 18 years of age, and that on
the 12th day of October,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Thomas A. Morr is the representat ive of the pet i t ioner in
the within proceeding, by enclosing a t . rue copy thereof in a securely sealed
postpaid rdrapper addressed as fol lows:

Thomas A. Morr is
Sunshine, Morr is & Co.
5500 Main  St . ,  Su i te  343
Idi l l iamsvi l le,  NY 14221

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service withln the State of New York.

That deponent further says that the said addressee is
of the petitioner herein and that the address set forlp on
last known address of the representat ive of the pet i oner .

Sworn to before rne this
12 th  day  o f  0c tober ,  1982.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Oct .ober  12 ,  I9B2

Reuben Pastor,  Samuel Pastor and
Abraharn Pastor,  Partners
d/b/a Buffalo Hockey CIub
277A WaLden Ave.
Buffalo, NY 14225

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 722 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Li t igat ion Unit
Albany, Ner* York L2227
Phone # (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Thomas A. Morr is
Sunsh ine ,  Mor r is  &  Co.
5500 Main  St . ,  Su i te  343
Wil l iamsvi l le.  NY 14227
and
AIan Lipman
Kavinoky & Cook
120 Delaware Ave.
Buffalo, NY 14202
Taxing Bureau' s Representat ive



STATE 0F NEI,TI Y0RK

STATE TAX COUMISSION

In the Matter of the Pet i t ion

o f

RBUBEN PAST0R, SAI-IUEI PASToR
and ABRAHAM PASTOR, PARTNBRS,

d/b/a BUTFAIO H0CKEY CIUB

for Redeterminat.ion of a Deficiency or Refund
of Unincorporated Business Tax under Art ic le
23 af the Tax law for the Years 1972. 1973 and
197 4 .

Whether the interest income received in the years 7972,

the petit ioners pursuant to the provisions cf the promissory

of the petit ioners is subject Lo unincorporated business tax.

Pet. i t ioners, Reuben Pastor,  Samuel Pastor and Abraham Pastor,  parLners,

d/b/a Buffalo Hockey Club, 2770 Walden Avenue, Buffalo,  New York 1.4225, f i led a

pet i t ion for redeterminat ion of a def ic iency or refund of unincorporated

business tax under Art ic le 23 of the Tax Law for the years 1972, 1.973 and 1974

( F i l e  N o .  1 5 8 4 5 ) .

0n December 7 ,  1981, pet i t ioners advised the State Tax Commission, in

writing, that they desired to waive a small claims hearing and submit the case

t.o the State Tax Commission, based on the ent ire record contained in the f i le.

After due considerat ion of said record, the Commission renders the fol lowing

dec is ion .

ISSUB

DECISION

1973 ard 1974 by

notes held by each
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FINDINGS OF FACT

1. Pet. i t ioners, Reuben Pastor,  Samuel Pastor and Abraham Paslor,  did not

f i le unincorporaled business tax returns for 7972, 1973 and 1974 for the

Buffalo Hockey Club.

2. The Audit .  Divis ion held that the interest income received on the notes

result ing from the instal lment sale of the asseLs of the Buffalo Hockey Club, a

partnership in l iquidat ion, is hetd to be subject to the unincorporated business

tax .  0n  Apr i l  12 ,  1976,  a  Not ice  o f  Def ic iency  was issued fo r  19721 7973 and

7974 in  Lhe amount  o f  $5 ,065.50  in  un incorpora ted  bus iness  tax ,  p lus  $769.88  in

i n t e r e s t ,  f o r  a  t o t a l  s u m  o f  $ 5 1 8 3 5 . 3 8 .

3 .  From Ju ly  27 ,  1956 to  May 15 ,  I97A,  Reuben Pastor ,  Samuel  Pas tor  and

Abrahan Pastor (hereinafter cal led "pet i t ionerstt)  conducted a business as a

partnership under the name of rrBuffalo Hockey Club".

4 .  0n  or  about  May 15 ,  I97A,  Lhe pe t i t ioners  so ld  a l l  o f  the i r  r igh t ,

Li t le and interest in the business known as the Buffalo Hockey CIub to the

Niagara Front ier Hockey Corporat ion (hereinafter cal led i lNiagarat ' )  for the sum

of  $  1  ,204 ,000 .  00  .

5 .  A  por t ion  o f  the  purchase pr ice  in  the  amount  o f  $3001000.00  was pa id

in  cash on  or  about  the  c los ing  da te  (Hay 15 ,  1970)  and the  ba lance o f  $900,000.00

was paid by del ivery of promissory notes in the aggregate amount of $900,000.00

bearing interest at  4 percent per annum.

6. During each of the years 1972, 1973 and 1974, pet i t ioner Reuben Pastor

received the sum of $181000.00 per annum as interest on the promissory notes

held by him, and pet i t ioners Samuel Pastor and Abrahma Pastor received $9r000.00

per annum as interest on the promissory noLes held by each of them.
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7. A11 of the promissory notes fol lowed the same format.  During the

years at issue the only amounts received by the pet i t ioners was interest income.

B. The pet i t ioners contend that the notes should not be considered unin-

corporaLed business gross income. They argued that i f  the total  purchase pr ice

had been paid at the t ime of the closing in 1970 and the ent ire proceeds were

placed in a bank account,  the income generated from the use of the bank deposits

would not be considered unincorporated business gross income even Lhough these

funds could be traced back to the l iquidat ion of the business. The fact that

they chose to receive the instal lment obl igat ions from the ent i ty which purchased

their  business instead of deposit ing the proceeds into a bank account.  should be

of no control l ing signi f icance. This is not a si tuat ion where the pet i t ioners

have a cont inuing interest in the business and the prof i tabi l i ty of  the business

has no effect upon the interest generated by the notes.

The pet i t ioners further contend that the notes are negot iable promissory

notes, and, i f  the pet i t ioners had exchanged these notes for cash or other

property and invested such cash or other properLy in 1970, (or for Lhat matter,

at any later period) again the income generated from such investments would not

be taxable to the pet i t ioners as unincorporated business gross income.

CONCIUS]ONS OF IAW

A. That sect ion 703(a) of the Tax Law def ines an unincorporated business

as  " . . .any  t rade,  bus iness  or  occupat ion  conducted ,  engaged in  o r  be ing  l iqu ida ted

by  an  ind iv idua l  o r  un incorpora ted  en t i t y . . . r f .  Pe t . i t ioners  regu la r ly  car r ied

on an unincorporated business partnership in the form of the Buffalo Hockey

CIub unt i l  May 15, 1970, when they sold their  r ight,  t i t le and interest in and

to the business known as Lhe Buffalo Hockey Club to the Niagara Frontier Hockey

Corporat ion.
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B. That sect ion 705(a) of the Tax law def ines unincorporated business

gross i -ncome as fol lows:

. . . the  sum o f  the  i tems o f  income and ga in  o f  the  bus iness ,
of whatever kind and in whatever form paid, includible in gross
income for the taxable year for federal  income tax purposes,
including income and gain from any property employed in the business,
or from l iquidat ion of the business, or f rom col lect ion of
instal l rnent obl igat ions of the business, .  .  .

That since the capital  gain on the sale of the business has not been ful ly

taxed for unincorporated business tax purposes due to the instal lment sale, the

business is st i l l  in l iquidat ion in accordance with sect ion 205 (a) of the Tax

Law stated above. Therefore, interest income which was real ized from Lhe sale

of the Buffalo Hockey Club is includible in computing unincorporated business

gross income for L972, L973 and 1974 within the meaning and intent of  sect ion

205 (a) of the Tax law.

C. That the interest incone which was derived from the sale of the

Buffalo Hockey Club in 1970, const i tuted income from the use of an asset

connected with the pet i t ioners business. The promissory notes are direct ly

connecLed with the business assets. Therefore, Lhe interest der ived therefrom

is subject to the unincorporated business tax.

D. That the pet i t ion of Reuben Pastor,  Samuel Pastor and Abraham Pastor,

partners, d, lbla Buffalo Hockey Club is denied and the Not ice of Def ic iency

issued Apri l  72, 7976 is sustained, togeLher with such addiLional interest as

may be lawfully owing.

DATED: Albany, New York

OcT 1f; 1982
ACTIITG'


