
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Overseas Nat ional Airways, Inc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion Tax
under Article 9 of the Tax traw for the Years
1968-L97t &, 7974-1977 .

That deponent further says
herein and that the address seL
of  the  pe t i t ioner .

Sworn to before me this
22nd day of January, 1982.

AT'I'IDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
Lhe 22nd day of January, L982, he served the within not ice of by cert i f ied
mai l  upon 0verseas Nat ional Airways, Inc.,  the pet i t ioner in t .he within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

0verseas Nat ional Airways, Inc.
645 Madison Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
Lhe United SLates Posta1 Service r* i thin the State of New York.

that .  the said
fo r th  on  sa id

' . - . " " . ' ' \. l
t
I

addressee is the pet i t ioner
wrapper !s the last known address
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A i rways ,  Inc . AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinati.on or a Refund of Corporation Tax
under Art ic le 9 of the Tax law for the Years
1968-L977 & 1974 -  1977.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that.  on
Lhe 22nd day of January, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Edward H. Hein the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Edward  H.  He in
Breed, Abbott  & Morgan
C i t i c o r p  C t r . ,  1 5 3  E a s t  5 3 r d  S t .
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the
of the pet i t ioner herein and that the address set forth on said
last known address of Lhe representat ive of the pet i t ioner.

Sworn t .o before me this
22nd day of January, 7982.

representat ive
wrapper is the

."*--..? -.""""-"*\



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 22, l9$z

0verseas Nat ional Airways, Inc.
645 Madison Ave.
New York, NY 10022

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nor+ exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 184 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comrnission can only be inst i tuted under
Article 78 of the Civil Practice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the date
o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone lf (518) 457-624a

Very truly yours,

STATE TAX COHMISSION

Peti t ioner '  s Representat ive
Edward H. Hein
Breed, Abbott  & Morgan
Ci t i corp  Ct r . ,  153 East  53rd  St .
New York, NY 10022
Taxing Bureau' s Representative



STATE OF NBW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

OVERSEAS NATIONAI AIRWAYS. INC.

for Redeterminat ion of a Def ic iency or
Refund of Corporat ion Tax under Art ic le
the Tax law for the Years 1968 through
and L974 through 1971.

DECISION

for
9 o f

797 7

PeLit ioner,  Overseas Nat ional Airways, Inc.,  John F. Kennedy InternaLional

Airport ,  Jamaica, New York 11430, now 645 Madison Avenue, New York, New York

10022, f i led pet i t ions for redeterminat ion of a def ic iency or for refund of

corporat ion tax under Art ic le 9 of the Tax law for the years 1968 through 1971

and 1974 through 1977 (Fi Ie No. 73977).

A formal hearing was held before Frank Romano, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New York

on February 25, L979 at 1:15 P.M. and thereafter cont inued before Edr*ard

Goode l l ,  Hear ing  Of f i cer ,  a t  the  same o f f i ces  on  May 19 ,  19B0 aL 9 :35  A.M.

Pet i t ioner appeared by Breed, Abbot & Morgan, Esqs. (Edward F. Hein, Esq. and

Jud i th  F .  Goodman,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  Peter

Cro t ty ,  Esq.  (A lexander  Weiss ,  Esq. ,  and Ra lph  J .  Vecch io ,  Esq. ,  o f  counse l ) .

ISSUES

l{hether pet i t ioner,  a Delaware corporat ion with i ts pr incipal of f ice in

New York, whose business was the interstate and foreign transport  by air  of

civ i l ian and mil i tary passengers and cargo (with no f l ights on which passengers

or cargo were Lransported from one point wiLhin New York to another point

tr i th in New York) is subject to Lax l iabi l i ty under sect ion 184 of Art ic le 9 of
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the Tax Law upon the following items of its gross

a t  i s s u e :

earnings during the periods

a. Receipts derived from the sale of an inLerest in a contracL
for the construct ion of passenger cruise ships,

b. receipts derived from the sale of r ights in a jet .  assisted
take off  system ("JATO"),

c .  cer ta in  in te res t  income,

d. cerLain dividend income.

e. receipts derived from administraLive services provided to
one o f  i t s  subs id ia r ies .  and

f .  fees received by the pet i t ioner  f rom the cancel la t ion of
char ter  f l ight .s .

FINDINGS OF FACT

1. For the 13 calendar quarLers ending December 31, 1968 through December 31,

I97I,  the pet i t ioner reported i ts l iabi l i ty for the taxes imposed by sect ion

184 of the New York Tax law ("gross earnings tax") to the Corporat ion Tax Bureau

of the Department of Taxat ion and Finance for the State of New York ("Department")

on forms CT-36, Report  of  Transportat ion and Transmission Corporat ion. Each such

form together with the payment of the tax l iabi l i ty indicated thereon r+as f i led

in the month designated by lar*.

2.  On December l7,  L971, the pet i t ioner executed form CT-31B, Consent

Extending the Period of l imitat ion for the Assessrnent of Tax under Art ic le 9,

for the purpose of extending t .o March 1, 1973, the period during which the

Sross earnings tax might be assessed for the calendar quarLers ending Decernber 31,

1968 through June 30, L97I.

3. On January 10, 7973, pet. i t ioner executed form CT-318, Consent Extending

the Period of Limitat ion for the Assessment of Tax under Art ic le 9, for the

purpose of extending to June 1, L913 the period during r*hich the gross earnings
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tax might be assessed for the calendar quarters ending Decenber 31, 1968

through December 31, 1971, which said form was subsequent ly executed on behalf

of  the New York State Tax Commission.

4. 0n March 15, 7973, the Department mai led Lo the pet i t ioner a Not ice of

Def ic iency regarding i t .s l iabi l i ty for gross earnings tax for the 13 calendar

quarLers aforesaid together with statements of audit  adjustment for each of

said calendar quarters assert ing a gross earnings tax def ic iency for each of

said calendar guarters, Lhe total  pr incipal amount thereof being the sum of

$ 6 6 , 8 5 8  . 8 0  .

5. The said statements of audit adjustment incorporated the explanation

of adjustments set forth in a let . ter addressed to the pet i t ioner by the Department,

dated January 10, 1973, stat ing in part  that:

"An examinat ion of your records indicates that addit ional
taxes are due to the State of New York as a result  of  gross
receipts arising from or growing out of the employment of
capital ,  whether the capital  is employed in transportat ion or
t ransmiss ion  or  oLherwise .  t t

6.  On June 13, L973, Lhe pet i t ioner duly f i led with the Department form

CT-92, Pet i t ion for Redeterminat ion of Def ic iency, with respect to the said sum

of  566,858.80  in  p r inc ipa l  amounL o f  tax  de f ic iency  asser ted  as  add i t iona l

gross earnings tax for the aforesaid 13 calendar quarters and any interest

accruing on such def ic iency.

7. Pursuant to Sect ion 184 of Art ic le 9 of the Tax law, the pet i t ioner

duly f i led form CT-36, ent i t led I 'Report  of  Transportat ion and Transmission

Corporat ions and Associat ions Franchise Tax on Gross Earnings" for 10 quarters

beginning with the quarter that ended on September 30, 1974 and for ni-ne

subsequent quarters, the last of  which was the quarter for the period ended on

December  31 ,  7977 .
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B. 0n March 23, 1979 the Audit  Divis ion issued Notices of Def ic iency

against the pet i t ioner for each of the aforesaid ten quarLers referred to i -n

paragraph 7 above together with statements of audit  adjustment for each of said

quarters assert ing an addit ional gross earnings tax def ic iency for each of said

quarters "based on the f indings of a recent.  f ie ld audit ,"  the aggregate pr incipal

amount thereof for said 10 quart .ers being the sum of $15,2A4.18.

9. Pet i t ioner t imely f i led a Pet i t ion for Redeterminat ion of a Def ic iency

or for Refund of Corporat ion Tax under Art ic le 9, of  the Tax Law with respect

to al l  10 of the quarters descr ibed in paragraph 7 above.

10 .  Overseas  Nat iona l  A i rways ,  Inc . ,  the  pe t i t ioner  in  th is  p roceed ing

("ONA"),  was incorporated in Delaware on July 13, 1950.

11. During the periods at issue ONA had i ts execut ive off ices and corporate

headquarters at John F. Kennedy Internat ional Airport ,  in Jamaica, New York.

72. During the periods at.  issue, ONA had sales off ices in var ious ci t ies

in the United States, including Ner* York City,  and Europe with addit ional sales

agents in other foreign locat ions in the Pacif ic and Middle East.  During the

periods at issue, ONA's pr imary maintenance faci l i ty was located in Norfolk,

V i rg in ia .

13. During the periods at issue, ONA was a supplemental  air  carr ier

authorized by the Civi l  Aeronaut ics Board and the Federal  Aviat ion Administra-

t ion to provide on a charter basis air  t ransportat ion to civ i l ian and mil i tary

char te rers .

During the periods at issue ONA held cert i f icates authoriz ing i t  to

provide for a considerat ion the fol lowing services: (a) passenger and cargo

transporLat ion on a world-wide basis for the Department of Defense, (b) c iv i l ian

passenger transportation between and among the fifty United States and the
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Distr ict  of  Columbia, (c) c iv i l ian passenger transportat ion between the forty-

eight cont iguous United States on the one hand, and Europe, Afr ica, and Asia as

far east as India on the other hand, and (d) civ i l ian passenger and civi l ian

cargo transportat ion between the United States and the Distr ict  of  Columbia on

the one hand and the islands in the Caribbean Sea and the Gulf of Mexico on the

other hand.

L4. ONA's pr incipal business during the periods at.  issue was interstate

and foreign air  t ransportat ion of passengers and cargo.

15. ONA did not have authori ty to transport  passengers or cargo from any

air f ie ld in New York to another air f ie ld in New York and, dur ing the periods at

issue, did not operate any f l ights,  c iv i l ian or mi l i tary,  f rom one point in New

York State to any other point in New York State.

16. (a) 0n or about May 1, 1969 ONA entered into a contract in the Nether-

lands with De Rotterdamsche Droogdok Maatschappi j  N.V. ("RDMi')  a corporat ion

organized and exist ing under the laws of the Netherlands, engaged in the

business of shipbui lding, for the construct ion by RDM of a Cruise Passenger

Vessel for the transportat ion of passengers on two-week cruises in tropical ,

subtropical  and temperate waters, air  condit ioned throughout and, at ONA's

opt ion, t .o be registered under the Panamanian or Curacao f lag.

(b) Said contract further provided, in part ,  that i t  "shal l  be governed

and interpreted in accordance with the laws of the Netherlands" I that paynents

under the contract by ONA to RDM should be made in Dutch guilders deposited by

ONA int.o the account of RDM with a Dutch bank at Rotterdam; that "Lhe Vessel

shou ld  be  de l i vered  a f loa t ,  a t  a  sa fe  ber th  a longs ide  the  bu i lder 's  p remises"

in Rotterdam where i ts construct ion took placel and that ONA had the opt ion of
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ordering Lhe construct ion of two addit ional Vessels on terms and condit ions

there in  spec i f ied .

(c) Said contract was negot iated in Rotterdam and ONA f inanced the

construct ion of the Vessel with a loan from a Dutch bank.

I7 .  (a) 0n or about May 1, 1970 ONA entered into an agreement with the

Cunard Steam-Ship Company Limited of london (Cunard) pursuant to which it was

agreed in part that ONA and Cunard would form a private limited company to be

incorporated in England, the share capital  of  which would be divided equal ly

beLween them; that ONA would assign to i t .  a l l  of  i ts r ights and obl igat ions

under i ts aforesaid construct ion contract with RDM; and that said pr ivate

l imited company so to be incorporated in England ruould operate the aforesaid

Vessel provided to be constructed in Rotterdam as aforesaid as a joint  Venture

of ONA and Cunard.

(b) Said agreement between ONA and Cunard r*as negotiated on the high

seas and in London and was signed in the off ices of Cunard in London.

(c) fn accordance with the said agreement between ONA and Cunard, a

pr ivate l imited company, Cunard-ONA Limited was incorporated on June 4, I97O

under the laws of the United Kingdom, wiLh i ts pr incipal of f ices located in

london and on June 14, L970 ONA assigned to Cunard-ONA l imited "a11 of i ts

t i t les r ights and benef i ts under and Lo the Bui lding ContracLi l  between ONA and

RDM referred to in paragraph 16 above. In considerat ion of said assignment

Cunard-ONA Limited paid to ONA cash and noLes.

(d) Pursuant t .o a Supplemental  Agreement dated June 14, 797A, whol ly

negotiated in London and executed in london, ONA granted Cunard for nominal

considerat ion an opt ion t .o purchase al l  of  ONA's shares of Cunard-0NA Limited,
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which said opt ion was exercised by Cunard later in 1970, Cunard thereby becoming

the owner of al l  of  the shares of Cunard-ONA Limited.

18 .  ONA rea l i zed  a  ga in  o f  i6 ,697,875.00  upon the  d ispos i t ion  o f  i t s  s tock

in Cunard-ONA Limited and of i ts r ights and obl igat ions in the aforesaid

construction contract between ONA and RDM. This gain was included in the tax

base in computat ion of the def ic iency asserted herein as aforesaid.

L9. The foregoing transact ions relat ive to the Cruise Passenger Vessel

descr i-bed in paragraphs 16 to 18 above r4rere approved or rat i f ied by the Board

of Directors of ONA in New York City.

20. (a) ONA developed a program known as the ttJato Program", an acron)rm

for  "a  je t  ass is ted  take-o f f f i  sys tem,  des igned fo r  ins ta l la t ion  on  i t s  DC-9

airplanes in order to enable them to take off  f rom high elevat ion airports,  a

necessary condit . ion for qual i f icat ion under ONA's Navy and Air  Force contracts.

(b) ONA's Jato Program was approved by the Federal  Aviat ion Administrat ion

which issued to ONA a Supplemental  Type Cert i f icate, known as an "STC", the

equivalenL of a patent in Lhe aviat ion industry.

(c) ONA, during the periods at issue, entered into a contract r+i th

McDonnel l  Douglas Corporat. ion in Long Beach, Cal i fornia for the purchase by ONA

of DC-10 airplanes and, in connect ion with that contract,  sold to McDonnel l

Douglas Corporat ion i ts r ights in the Jato Program.

(d) Under the terms of the said contract ONA received payment for its

assignment of its rights in the Jato Program in the form of a credit by McDonnell

Douglas Corporat ion against the purchase pr ice of the DC-10 airplanes that ONA

contracted to purchase as aforesaid.
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27 .  ONA rea l i zed  a  ga in  o f  $299,555.00  on  the  ass ignment  o f  i t s  r igh ts  in

the Jato Program as aforesaid which said gain was included in the t .ax base in

computat ion of the def ic iency asserted herein.

22. Included in the tax base in computat ion of the def ic iency asserted

herein was interest earned by ONA during the periods at issue total ing $7r279,273.O0

derived by oNA from the following transactions outside New york:

a. Progress palments that ONA was required to make in advance
to McDonnel l  Douglas Corporat ion in connect ion with i ts
manufacture of aircraft  for ONA, interest being earned on
such deposits by ONA at a specif ied contractual rate, which
along with actual payments was credited at the t ime of purchase
toward the total  purchase pr ice of said aircraft .

b.  Securi ty deposits that ONA was required to make in connect ion
with DC-B airplanes leased to ONA by the crr  corporat ion and
a DC-B leased to ONA by GATX Corporat ion.

c.  Promissory notes del ivered to ONA by Flying Tigers Corporat ion
as part  of  the purchase pr ice in connect ion with i ts purchase
from ONA of a DC-B airplane.

d. Promissory notes del ivered to ONA as part  of  i ts sale of
the shares of stock of Internat ional Travel Club of Cal i fornia.

e. Compensat ing balance deposited by ONA in connect ion with
Ioans made to ONA by a consort ium of banks which f inanced
a i rc ra f t  acqu is iL ions  .

f .  Depos i ts  f rom char te rers  o f  ONA's  a i rc ra f t .

23. AIso included in the tax base in computat ion of the def ic iency asserted

herein was the sum of $652,446.00 represent ing interest on advances Lo Great

Ocean Cruise Lines ("GOCL"),  a Delaware corporat ion, under the fol lowing

c i rcumstances :

a. GOCL was a whol ly-owned subsidiary of
the purpose of bui lding and operat ing the
a paddle-r+heel steamboat,  as an overnight
Miss iss ipp i  and Oh io  r i vers .

b. ONA made loans to GOCL to finance the
Miss iss ipp i  Queen.

ONA organized for
Miss iss ipp i  Queen,
cruise ship on the

construct ion of the



-9-

c.  ONA was not paid interest on Lhe aforesaid loans to G0Cl
but was required by the Civi l  Aeronaut ics Board to reporL
interest expense, whether paid or accrued, as part  of  i ts
rate-making requirements .

24. ONA sold aII  of  i ts GOCL stock to Coca-Cola Bott l ing Company of New

York (which is headquartered in New Jersey) and, in considerat ion thereof,

received Coca-Cola stock and derived therefron dividend income in Lhe sum of

$39,196.00. Said dividend was included in the tax base in computat ion of the

def ic iency  asser ted  here in .

25. Automated Terminal Services fncorporated, a Delaware corporat ion and a

whol ly-owned subsidiary of ONA, operated terminals at about 21 Navy bases in

various parts of the United States, none of which were located within New York

State. ONA provided administrat ive and booking services to i ts said subsidiary,

which said services were rendered in connect ion with ONA's air  t ransportat ion

business and for r*hich ONA was paid by i ts said subsidiary.

26. ONA received management income from Automated Terminal Services

Incorporated amounting to $75,000.00 which said income was included in the tax

base in computing the def ic iency asserted herein.

27 .  ONA co l lec ted  char te r  cance l la t ion  fees  to ta l ing  $53r307.00  in  cases

where the charterer could not ful f i l l  Lhe terms of i ts contracts.  These fees

were col lected in the course of ONA's interstate and internat ional air  t ranspor-

Lat ion business and were included in the tax base in computat ion of the def ic iency

asser ted  here in .

CONCIUSIONS OF LAW

A. That sect ion 184 of Art ic le 9 imposes upon transportat ion and transmission

corporat ions and associat ions an addit ional f ranchise tax equal to a prescr ibed

percentage of the corporat ion's "gross earnings from al l  sources within this

state, excluding earnings derived from business of an interstate characterr"
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for the pr iv i lege of exercising i ts corporate franchise or carrying on i ts

business in such corporate capacity in New York.

The Third Department,  in interpret ing the predecessor of sect ion 184,

he ld  as  fo l lows:

t tBy gross earnings, i t  seems to me, that the stat.ute means al l
receipts ar is ing from or growing out of the employmenL of i ts capital ,
whether that capital  is employed in the transportat ion and transmission
bus iness  or  o therw ise . "  New York  cent ra r  &  H.R.R.R.  co .  v .  Rober ts .
3 2  A . D .  1 1 3 ,  1 1 5  ( 1 8 9 8 )

B. That the gain from the sale of the ship cont.ract r ights,  the gain from

the sale of pet i t ioner 's r ights in the Jato program, the dividend income, the

fees from cancel lat ion of charter f l ights and interest received on certain

progress payment.s '  notes and securi ty deposits const i tuted income taxable under

sec t ion  184.

The intangible assets, contracts,  passbooks and other instruments,

which were the sources of such income, were held, managed and control led by

pet i t ioner 's New York headquarters, i ts commercial  dornici le.  Such intangibles

had a  s i tus  in  New York  (Burke  v .  t r {e l l s ,  184 N.Y.  275,  a f fd .  208 U.S.  14

( 1 9 0 8 ) ;  E d i s o n  E l e c t r i c  L i g h t  C o .  v .  C a m p b e l l ,  1 3 8  N . Y .  5 4 3  ( 1 8 9 3 ) )  a n d  w e r e

assets  employed in  pe t i t ioner 's  bus iness  in  th is  s ta te .

Pet. i t ioner contends that the state of commercial  domici le may not levy

an unapport ioned tax on income from intangibles but has fai led to produce any

proof that i t  has been subjected to mult iple taxat ion, the very offense against.

which the rule of apporLionrnent is designed to protect.  See Exxon Corp. v.

Department of Revenue, 447 U.S. 207 (1980);  Mobi l  Oi l  Corp. v.  Comrnissioner of

T a x e s ,  4 4 5  U . S .  4 2 5  ( 1 9 8 0 ) .
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C. That the receipt.s from performance of administrat ive services for a

subsidiary,  which services presumably were performed in this state, were

taxable under sect ion 184.

D. That the intangibles in quest ion were suff ic ient ly separable from

peti t ionerrs interst.ate and foreign transportat ion business that income therefrom

did not fal l  wi thin the exclusion of sect ion 184 for "earnings derived from

business of an interstate character".  On the other hand, transportat ion

receipts were considered by the Audit  Divis ion as fal l ing within such exclusion

and were not subject.  to tax.

E. That the pet i t ion of Overseas Nat ional

and the not ices of def ic iency issued March 15,

sus ta ined in  fu l l .

DATED: Albany, New York

JAN 221982

Airways, Inc. is hereby denied

1973 and March 23. 1979 are

COMMISSION


