
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

George 0hrstrom

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Year  1974.

AFFIDAVIT OF MAIIING

State of Nevr York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says Lhat he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 16th day of July,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon George Ohrst.rom, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

George Ohrstrom
540 Madison Ave.
New York, NY 70022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That. deponent further says
herein and that the address set
of the pet i t ioner.

Sworn t.o before me this
16 th  day  o f  Ju ly ,  1982.

sa id  addressee is  the  pe t i t ioner
said wrapffr  is the last known address

that the
forth on
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AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 16th day of July,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Alan Berl in the representat ive of the pet. i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

AIan Berl in
Cur t i s ,  Ma l le t -Prevos t ,  CoI t  &  Mos le
100 Wall  St.reet
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

the representative
said wrapper is the

Sworn to
16th day

before me
of JuIy,

this
1 9 8 2 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

George Ohrstrom
540 Mad ison Ave.
New York, NY 10022

Dear  Mr .  0hrs t rom:

P lease take  no t ice  o f  the  Dec is ion  o f
herewith.

Ju ly  16 ,  I 9Bz

the State Tax Commission enclosed

You have now exhausted your right
Pursuant to sect ion(s) 722 af the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
date  o f  Lh is  no t ice .

of review at the administrat ive level.
Tax law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igal ion Unit
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATB TAX COMMISS]ON

cc :  Pet i t ioner 's  RepresenLat ive
Alan Berl in
Cur t i s ,  Ma l le t *Prevos t ,  CoI t  &  MosIe
100 Wall  Street
New York, NY 10005
Taxing Bureau' s Representat ive



STATE OT NEI'T YORK

STATE TAX COMI"ilSSION

In the Matter of the Petition

o f

GEORGE OI{RSTROU

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Year 1974,

Petitioner, George 0hrstromn 540 Madison Avenue, New York, New York 1A022,

filed a petition for redetermination of a deficiency or for refund of unincorpor-

ated business tax under Art ic le 23 of the Tax Law for the year 1974 (f i le No.

2L752).

A formal hearing was held before Arthur Bray, Hearing Off icer,  at  the

offices of the State Tax Commission, Two Idor1d Trade Center, New York, New

York ,  on  Apr i l  30 ,  1981 a t  9 :30  A.M.  Pet i t ioner  appeared by  Cur t i s ,  Ma l le t -

PrevosL,  Co l t ,  &  Mos le ,  Esqs .  (A lan  S.  Ber l in ,  Esq.  and Cynth ia  Shoss ,  Eeq. ,  o f

counsel) .  The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. ( t{ i l1- iam Fox,

Esq.  ,  o f  counse l ) .

ISSUE

Whether income received by petit.ioner George 0hrstrom during 1969 and 1970

from directorships, corporat ions, and certain busi-ness Lransact ions, was

subject to unincorporated business tax.

TINDINGS OT FACT

Petitioner, George 0hrstron, filed

Return for the year 1974. 0n this

income from the following sources:

a New York State

return petitioner

DECISION

Income Tax

reported that he

1 .

Resident

received
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Dover Corporation
New York City, New York

Carl isle Corporation
Carl isle, Pennsylvania

leach Corporation
Los Angeles,  Cal i forn ia

Subscript ion Television,
John Blue Division, Inc.
Huntsvi l le, Alabama

Robco Products,  Inc.
Ni les,  0h io

Leigh Products, Inc.
Coopersvi l le, l l ichigan

le igh Products,  Inc.
Grand Rapids, Hichigan

Petit ioner also reported the receipt of

le igh Products,  Inc.
Carl isle, Pennsylvania

leach Corporation
los Angeles, Cali fornia

Car l is le  Corporat ion
Cincinnati,  0hio

Dorset Corporation
louisvi l le, Kentucky

$34,240 .  00 ;

$18 ,166 .73 ;

$  6 ,600 .  0o ;

$73,999.92 ;

$11 ,000 .00 ;

$  9 ,299 .94 ;

$  10  ,  134.59  ;

the fo l lowing directorst  fees:

$  1  ,800 .00 ;

$  2 ,400 .00 ;

$  3 ,600 .  oo ;

$  2 ,000 .00 ;

In addit ion to the foregoing income, petit ioner reported income from

Sanford Brick Corporation in the amount of $20,000.00 for arranging the sale of

Sanford Brick Corporation common stock to Justin Industries Corporation and a

fee of $10,000.00 from John Blue Company for guaranteeing loans of John Blue

Company.

2. 0n Apri l  B, 1977 Lhe Audit Division issued a Statement of Audit

Changes f.or I974 proposing unincorporaLed business tax against petit ioner in the

amount  of  $5,678.26,  penal t ies pursuant  to  Tax law sect ions 685(a)(1)  and (2)
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in  the amount  of  $1,959.00,  and in terest  in  the amount  of  $956.05,  for  a  to ta l

of $8'593.31. The statement was issued on the ground that income received by

petit ioner from salaries and directors fees represents income from an unincor-

porated business. 0n October 31, 1977 the Audit Division issued a Notice of

Deficiency together with a revised explanatory Statement of Audit Changes for

1974 imposing unincorporated business tax against petit ioner in the amount of

$7,328.26, penalt ies pursuant to Tax law sections 685 (a)(t) and (2) in the

amount  of  $2 '638.18,  and in terest .  in  the amount  of  $1,585.40,  for  a  to ta l  o f

$11,551.84. The proposal of addit ional tax in the revised Statement of Audit

Changes was premised upon the ground that the income received by petitioner

for arranging the sale of stock and guaranteeing loans was also subject to

unincorporated business tax.

3. In 1974, petit ioner was one of nine Direct.ors and one of f ive members

of the Executive Committee of Carl isle Corporation. In L974, Carl isle Corporation

was l isted on the New York Stock Exchange. Petit ioner owned less than f ive

percent of the stock of Carl isle Corporation. Carl isle Corporation produces a

variety of rubber and plastic componentsl specialty wire and cable; metal

wheels; differentials and transmissions; industrial cleaning equipmentl and

radio equipment. During 1974, petit ioner received compensation from Carl isle

Corporat ion in  the amount  of  $3,600.00 for  d i rector 's  fees and $18,166.73 for

services on the Executive Committee. Deductions for Federal income tax and

social security taxes lvere made from petit ionersr renumeration for his services

on the Executive Comrnittee. Payments were also made in accordance with the

Federal Unemployment Tax Act. Petit ioner was covered by Carl isle Corporationfs

travel accident" insurance plan.
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4. In L974 pet i t ioner was one of nine Directors and one of s ix members of

the Execut ive Committee of Dover CorporaLion. Pet i t ioner was also a Vice-

President of Dover Corporat ion. In I974 Dover Corporat ion was l isted on the

New York Stock Exchange and the Stock Exchange in london. Petitioner owned

Iess than f ive percent of the stock of Dover Corporat ion. In 7974 Dover

Corporat ion was engaged in producing hydraul ic elevators, electr ic elevators,

and a number of products used in petroleum product ion and market ing. Pet i t ioner

was pa id  a  sa la ry  o f  $34,24A.00 in  1974 fo r  h is  serv ices  as  V ice-Pres ident .

There were deduct i-ons from this salary for Federal  income taxes, New York State

income taxes, New York City income taxes, and social  securi ty taxes. Unemployment

insurance contr ibut ions were also paid. Pet i t ioner was covered by the employee

benef i t  plans of Dover Corporat ion including l i fe insurance, major medical

insurance, and pension.

5. In L974 pet i t ioner was one of eight Directors and a Vice-President of

leach Corporat ion. In 1974 leach Corporat ion stock was traded "over the

counter".  Pet i t ioner owned less than twenty-f ive percent of leach Corporat ion.

leach Corporat ion was engaged in manufactur ing relays and electronic switching

devices for comrnercial  t"ransport  aircrafL and mil i tary aerospace markets. In

1 9 7 4  p e t i t i o n e r  w a s  p a i d  $ 2 , 4 0 0 . 0 0  i n  d i r e c t o r ' s  f e e s  a n d  $ 6 , 6 0 0 . 0 0  a s  s a l a r y

for his services as an off icer.  There were deduct ions from pet i t ioner 's salary

for Federal  income taxes, New York State income Laxes, New York City income

taxes, and social  securi ty taxes. leach Corporat ion made contr ibut ions for unemployment

insurance.

6. In 1974 pet i t ioner r^ras one of eight.  Directors and a Vice-President of

Subscript ion Television, Inc. (now Burnley Corporat ion).  Subscript ion Television,

Inc. stock was traded t 'over the counterrr .  Pet i t ioner owned less than twentv
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percent  o f  Subscr ip t ion  Te lev is ion  fnc .  s tock .  In  Ig74 pe t i t ioner  was pa id  a

sa la ry  o f  $131999.92  fo r  h is  serv ices  as  a  V ice-Pres ident .  There  were  deduct ions

from pet i t ioneris salary for Federal  income taxes, New York State income taxes,

New York City income taxes, and social  securiLy Laxes. Subscript ion Television,

Inc. also paid unemployment insurance.

7. The Treasurer of Burnley Corporat ion has sviorn in an aff idavi t  that:

"The records of the corporat ion ref lect that the corporat ion
paid George l .  Ohrstrom a fee of $10,000 in 1974 for guaranteeing
payment of a loan of $312501000 by a lending inst i tut ion to the
corporat ion. The minutes indicate thaL this fee was paid for the
purpose of inducing Mr. Ohrstrom to enter into the guaranty agreement.
The minutes further ref lect that this was the f i rst  such guaranLy
pa id  to  Mr .  Ohrs t rom and tha t  he  w i thdrew f rom the  D i rec tors 'meet ing
at which the Board decided to pay this fee."

B .  In  1974 pe t i t ioner  was a  V ice-Pres ident  o f  Robco Produc ts ,  Inc .  and on

February 1, 1974 he became one of seven Directors. In 1974 pet i t ioner did not

own a  cont ro l l ing  in te res t  in  Robco Produc ts ,  Inc . rs  s tock .  Robco Produc ts ,

Inc. manufactured and suppl ied products for nurseries, f lor ists and gardeners.

Pet i t ioner  r t las  pa id  a  sa la ry  o f  $11,000.00  in  1974 fo r  h is  serv ices  as  a  V ice-

President. .  There were deduct ions from pet i t ioner 's salary for Federal  income

taxes, New York State income taxes, New York City income taxes, and social

securi ty taxes. Unemployment contr ibut ions were also paid.

9 .  In  1974 pe t i t ioner  was a  V ice-Pres ident  and one o f  ten  D i rec tors  o f

leigh Products, Inc. Leigh Products, Inc. vras l isted on the American Stock

Exchange and was engaged in producing products for consLruct ion and remodel ing

of dwel l ings. Leigh Products, Inc. also produced products for l ight commercial

appl icat ions. fn the year at issue, pet iLioner owned less than f ive percent of

Le igh  Produc ts ,  Inc .  In  1974 pe t i t ioner  rece ived $1r800.00  fo r  d i rec to r ' s  fees

and $191434.53  as  sa la ry  fo r  h is  serv ices  as  a  V ice-Pres ident  o f  Le igh  Produc ts ,

Inc. There were deduct j-ons from pet i t ioner 's salary for Federal  income taxes,
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New York State income taxes, New York City income taxes, and social security

taxes. Unemployrnent insurance contributions were also paid.

10. 0n1y Dover Corporation has its corporate headquarters located in New

York Stat.e. The corporate headquarters of the other corporations $rere located

in ei ther 0hio, Michigan, Cal i fornia, Indiana, or Alabama.

11. Throughoux L974 none of the corporations had any dealings or other

relationships rvith the other corporations.

12. Petitioner was involved in the policymaking and general management of

each corporat ion. In his posit ion, he was required to be kept advised of the

ent ire business operat ions of each corporat ion. Pet i t ioner rdas also required

to meet with the officers of the respective corporations and with others

concerning corporate operations or problems.

13. Pet i t ioner did not hold hiursel f  out to the publ ic as a provider of

f inancial  servlces or sol ic i t  the corporate directorships or off ices which he

he ld .

14. The expenses which pet,itioner incurred for each corporation were

reimbursed by the respective corporations.

15. The preponderance of the evidence establishes thaL Lhe servi-ces which

petitioner performed for each corporation were subject to review by the Board

of Directors and stockholders of the respect ive corporat ions.

16. Each of, the foregoing corporations, with the possible exception of

Subscript ion Television, Inc.,  provided off ice space and cler ical  assistance,

at the f i rm's expense, as needed by i ts directors or off icers.

CONCTUSIONS OF IA$T

A. That Tax law $703(b) provides that:

"Services as employee, eL cetera. --  The performance of services
by an individual as an employee or as an officer or director of a
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corporat ion, society,  associat ion,
fiduciary, shall not be deemed an
such services const i tute part  of  a
such individual. t'

B. That 20 NYCRR 203.10(c),  which

provides, in part ,  that:

or pol i t ical  ent. i ty,  or as a
unincorporated business, unless
business regular ly carr ied on by

became effect ive February 1, 1974,

"(c) Fmployer-enplgyee relat ionship.determined by facts and
circunstances. Whef,her there is sufficient direction and control
;[i6'results in the rerationship of employer and emproyee will be
determined upon an examination of all the pertinent facts and circum-
stances of each case. The desigaat ion and descript ion of the relat ion-
ship by the part ies, whether by contract of  otherwise, is not necessari ly
determinative of the status of the individual for unincorporated
business income tax purposes. Other factors to be considered in
determining if there is a sufficient exercise of direction and
control resulting in an employer-employee relationship are whether
the individual performing the services maintains his own office,
engages his own assisLants or hires his own errployees, or incurs
expenses without reimbursement. . . .  St i l l  other factors which nav
have some bearing are whether or not

(t) personal incone taxes or Federal insurance contributions are
deducted from compensation to be paid to the individual,

(2) whether or not the person or entity for whom the services
are performed pays unemplo;rment insurance,

(3) whether or not the individuat is e member of an enployee
pension plan, or

(4) whether or not the individual is a member of an employee
un ion  or  assoc ia t ion . r '

C. That in view of the facts:  that each of the corporat ions, with the

possible except ion of $ubscript ion Television, fnc.,  provided off ice space and

cler ical  assistance; that each corporat ion reinbursed pet i t ioner for his

expenses; and, that each corporati.on which paid petitioner a salary withheld

personal income taxes and social- security taxes and made contributions to

unemployment insurance; petitioner rras an ernployee within the meaning of Tax

taw $703(b) and his salary is not subject to unincorporated business tax.
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D. That 20 NYCRR 203.10(d),  which becane effect ive February 1, L974,

prov ides ,  in  par t :

r.'SeTv+ggs performed as an employ,ee which constitute business
qct iv i ty.  Personal services rendered by an individual as an employee,
off icer,  director or f iduciary wi l }  ordinari ly be deemed part  of  a
business regular ly carr ied on by such individual i f  such services are
performed in furtherance of or for the direct benefit of other
business act iv i t ies or occupat ional act iv i t ies the conduct of which
constitutes an unincorporated business under the provisions of
subdivis ion (a) of this sect ion. For purposes of the preceding
sentence, services as an employee, off icer,  director or f iduciary
performed by an individual will not be deemed to be performed in
furtherance of or for the direct benef i t  of  other business or occupa-
t ional act iv i t ies of the individual

- r - & &

(2) i , t  the services of an employee, off icer l  director or
fiduciary are contracted for or undertaken and performed entirely
independently of any other business activity or occupational activity
engaged in by the individual.r '

E. That since each of the corporat ions for which peLit ioner serviced as a

director andlor off icer operated independent ly of the other corporat ions,

pet i t ioner 's income as a director of corporat ions is not subject to unincorporated

business tax. SirniLarily, the fees received by petitioner for arranging the

sale of Sanford Brick conmon stock and for guaranteeing loans of John Blue

Company were not part of an unincorporated business conducted by petitioner.

F. That the petition of George Ohrstrom is granted and the Notice of

Def ic iency dated October 31, 1977 is cancel led.

DATED: Albanv. New York

JUL 1 6 i982
STATE TAX COMMI$SON

ACTING


