
STATE OF NEW YORK

STATE TAX COI'IMISSION

In the Matter of the Pet i t ion
o f

Henry S. lynn

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the Year 1973.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Henry S. lynn, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Henry S. lynn
1 1 0 - 2 0  7 l s t  R d
Fores t  H i l l s ,  NY 11375

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United St.ates Post.al  Service within the State of New York.

that the said
forth on said

addressee is

AFF]DAVIT OF MAITING

the pet i t ioner
e last known address

That deponent further says
herein and that the address set
of t"he pet i t ioner.

Sworn to before me this
14th day of December, 1.982.

AUTHORIZED TO ISTER

wrapper r-s

OATHS PLIRSUANT TO
SECTION 174

TAX I,AW



STATB OF NEW YORK

STATE TAX COMMISSION

In the

for Redeterminat ion
of a Determinat ion
Business Tax under
the  Year  1973.

Matter of the Pet i t ion
o f

Henry S. Lynn

of a Def ic iency or a Revision
or a Refund of Unincorporated
Art ic le 23 of the Tax traw for

AFFIDAVIT OF MAII,ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Morton Bri l l iant the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Morton Bri l l iant
3 Novie Rd.
Por t  Je f fe rson Sta . ,  NY 11776

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
last known address of the representat ive of the pet i t ioner.

the representalive
said wrapper is the

Sworn to before me this
1"4th day of December, 1982.

AUTHORIZED TO
OATHS PURSUANT TO
SncrroN 174

NIS?ER
TAX IJAY{



Henry S. Lynn
1 1 0 - 2 0  7 1 s t  R d .
Fores t  H i l l s ,  NY

Dear Mr. Lynn:

Please take not ice
herewith.

STATE OF NEW YO K
ONSTATE TAX COMMISS

ALBANY,  NEW YORK 2227

December  14 ,  198

1 1375

of the Decision of the State ax Commission enclosed

You have now exhausted your right of review at t administrat ive level.
Pursuant to sect ion(s) 722 of the Tax Law, any
adverse decision bv the State Tax Commission ca

ceeding in court to review an
only be insLituted under

Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany
date of  th is  not ice.

ty, wiLhin 4 months from the

Inquiries concerning the computation of Lax due
with this decision may be addressed to:

NYS Dept. Taxation and Fi
Law Bureau - Lit igation U
Albany, New York 12227
Phone /l (518) 457-2070

cc :  Pet i t ioner 's  Representa t ive
Morton Bri l l iant
3 Novie Rd.
Por t  Je f fe rson Sta . ,  NY 11776
Taxing Bureaut s Representat ive

r refund al lowed in accordance

nce
t

Ve truly yours,

STA TAX COMMIS$ION



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit.ion

o f
:

I{ENRY S. I,YNN

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under :
Art ic le 23 of the Tax law for the Year 1973.

DECISION

Pet i t ioner ,  Henry  S .  Lynn,  110-20 71s t  Road,  Fores t  H i l l s ,  New York  11375,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Art ic le 23 of the Tax law for the year 1973 (f i le

No. 22487).

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Cornmission, Two World Trade CenLer,  New York, New

York, on February 2, l9B2 aL 10:45 A.M. Pet i t ioner Henry S. lynn appeared with

Morlon Bri l l iant,  P.A. The Audit .  Divis ion appeared by Paul B. Coburn, Esq.

(Pau l  le febvre ,  Esq. ,  o f  counse l ) .

ISSUES

I. Idhether pet i t ioner 's sales act iv i t ies during the year 1973 const i tuted

the carrying on of an unincorporated business, thereby subject ing the income

derived from said act iv i t ies to unincorporated business tax.

I I .  Whether pet i t . ionerrs fai lure to f i le an unincorporated business tax

return on t ime and pay the tax when due was based on reasonable cause, and not

wi l l fu l  neglect,  thereby perrni t t ing said penalt ies to be waived.

TINDINGS OF FACT

1. Pet i t . ioner herein, Henry S. lynn, t imely f i led a New York State fncome

Tax Resident Return for the year 1973, wherein he reported business income of
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$31r116.00 .  Mr .  Lynn d id  no t  f i l e  an  un incorpora ted  bus iness  tax  reLurn  fo r

sa id  year .

2 .  0n  Apr i l  10 ,  1978,  the  Aud iL  D iv is ion  issued a  Not ice  o f  Def ic iency

against pet i t ioner assert ing that unincorporated business tax of $1",161.38 was

due together with penalt ies and interesL. The penalt ies were asserted pursuanL

to  sec t ions  6B5(a) ( t )  and (a ) (2 )  o f  Lhe Tax  law fo r  fa i lu re  to  f i le  an  un i -ncor -

porated business tax return on t . ime and fai lure to pay the tax when due,

respect ively.  The aforementioned Notice of Def ic iency was based on a Statement

of Audit  Changes dated December 1, I976, l rherein the Audit .  Divis ion held

pet i t ioner 's  ne t  bus iness  income o f  $31r116.00  sub jec t  to  un incorpora ted

bus iness  tax .

3. During the year at issue pet i t ioner was engaged in the business of

receiving orders for metal  wire products from several  companies in the United

States and placing these orders with foreign suppl iers for direct shipment to

the U.S. company. Pet i t ioner received a commission compuLed on the basis of a

percentage of the prof i t  real ized by the U.S. companies on the subsequent

resa le  o f  the  meta l  w i re  p roduc ts .

4. Predominant ly al t  of  pet. i t ioner 's business income in 7973 was received

from the Nessor Al loy Co. (hereinafter "Nessor")r  with the balance being

derived from other miscel laneous cusLomers. Pet i t ioner test i f ied that none of

his custoners exercised any supervision or control  over his act iv i t ies nor was

there any agreement between the customers as to the divis ion of pet i t ioner 's

t ime and effort .

5.  Nessor and the other companies from rshich pet i t ioner derived commission

income did not withhold any Federal  or State income taxes or social  securi ty

taxes. Pet i t . ioner {das free to accept other cl ients.  AII  expenses incurred by
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pet i t ioner in his business endeavors were paid by him without reimbursement

from Nessor or the other pr incipals.  Pet i t ioner conducted his business, a sole

proprietorship, under the f i rm name of "Lynn Trading Co.".

6.  Pet. i t ioner conducted his business from his home where he maintained a

desk, typewri ter and t .elephone. Mr. Lynn claimed $9,535.00 in expenses againsL

business income, the nature of said expenses being: automobi le expenses,

cab les ,  phones,  o f f i ce- in -home,  s ta t ionery ,  pos tage,  samples ,  cus toms c learance,

entertainment,  presents, pier expenses, account ing, legal,  insurance, technical

publ icat ions and expenses for business tr ips to Europe.

7. Pet i t ioner did not employ secretar ial  help nor did he ut i l ize sales

assistants.  Pet i t . ioner argued that he is exempt from unincorporated business

tax as a sales representat ive under sect ion 703(f)  of  the Tax Law.

B. Mr. Lynn ut i l ized the services of a Publ ic Accountant to prepare his

income Lax returns and rel ied on said accounLant 's advice that he was not

subject to unincorporated business tax. Pet i t ioner 's personal income tax

returns have been prepared and f i led in a t imely fashion.

C0NCIUSIONS 0F lAhr

A. ThaL sect. ion 703(f)  of  the Tax law states that:

"Sales representat ive. --  An individual,  other than one who
maintains an off ice or who employs one or more assistants or who
otherwj.se regular ly carr ies on a business, shal l  not be deemed
engaged in an unincorporaLed business sole1y by reason of sel l ing
goods, \sares, merchandise or insurance for more than one enterpr ise.
For purposes of this subdivis ion, space ut i l ized solely for the
display of merchandise and/or for the maintenance and storage of
records normal ly used in the course of business shal l  not be deemed
an off ice, and the employnent of c ler ical  and secretar ial  assistance
shal l  not be deemed the employment of assistants.rr

B. That sect.ion 703(f) of the Tax Lar',r is not an exernption from unincorporated

business tax. The Appel late Divis ion in Fr ishman v. New York State Tax Comrnission,

33  A.D.2d 1071,  mot .  fo r  l v .  to  app.  den.  27  N.Y.2d  483,  op ined tha t :
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"The pet i t ioner has apparent ly been under the misconcept ion that
subdivis ion ( f)  of  sect ion 703 is an exemption fron the unincorporated
business tax when in fact this port ion of art ic le 23 merely l imits
the fact.ors which may be relied upon to conclude that the individual
is sel f-employed as opposed to being a mere employee of his pr incipals.  "

C. That pet i t ioner 's sales act. iv i t ies during the year 1973 const i tuted

Lhe carrying on of an unincorporated business within the meaning and intent of

sect ion 703(a) of the Tax law and the income derived from said act. iv i t ies is

deerned subject to unincorporated business tax (Frishman v. New York State Tax

Commiss ion ,  supra ;  Pr ice  v .  S ta te  Tax  Commiss ion ,  40  A.D.2d 930,  mot .  fo r  l v .

to  app.  den.  32  N.Y.2d  483) .

D. That pet i t ionerrs fai lure to f i le an unincorporated business tax

relurn for 1973 and pay the tax when due was based on reasonable cause and not

wi l l fu l  neglect.  Accordingly,  the penalt ies assessed pursuant to sect ions

685(a) (1 )  and (a ) (Z)  o f  the  Tax  taw are  wa ived.

E. That the pet i t ion of Henry S. lynn is granted to the extent indicated

in Conclusion of t raw rrDrr,  supra, and that,  except as so granted, the pet i t ion

is in a1l other respects denied

DATED: Albany, New York

DEC T 41982

ft{ru

COMMISSI

SSIONER


