
STATE OF NEW YORK

STATE TAX COI"IMISSION

In the Matter of the Petition
o f

Benjamin levy

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax law for
the Year  1977.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
21st  day of  l fay,  1982.

State of New York
County of Albany

_ - J"y Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 21st day of LIay, 7982, he served the within notice of Decision by cert i f ied
mail upon Benjamin levy, the petitioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Benjamin levy
44 Highview Ave.
P .0 .  Box  1058
Liberty, NY 72754

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the united states Postal service within the state of New York.

AFFIDAVIT OF ]'IAII]NG

that the said addressee is the petit foner
forth on said wrapper is the last known address



Benjamin f,evy
44 Highview Ave.
P .0 .  Box  1058
liberty, NY 12754

Dear Mr. levy:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have nov exhausted your right of review at the administrative level.
Pursuant to section(s) IZZ of the Tax law, any proceeding in court to review an
adverse decision by the State Tax Commission Lan only be instituted under
Article 78 of the Civil Practice laws and Rules, and nust be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORR 12227

YIay 21, 1982

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Albany, New York 12227
Phone # (518)  457-2ATA

Very t.ruly yours,

STATE TAX COUMISSION

cc: Petit" ioner's Representative

Taxing Bureaur s Representative



STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the PeLit ion

o f

BENJAMIN IEVY

for Redeterminat ion of a Def ic iency or
Refund of Unincorporated Business Tax
Art ic le 23 of the Tax Law for the Year

DECISION

for
under

1977 .

Peti t ioner,  Benjamin Levy, 44 Highview Avenue, P.O. Box 1058, Liberty,

New York 12754, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of unincorporated business tax under Art ic le 23 of the Tax Law for the

year 7977 (Fi le No. 29179).

A snal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the Stat.e Tax Commission, Bui lding l l9,  Room 107, State Campus,

A lbany ,  New York ,  on  September  14 ,  1981 a t  1 :15  P.M.  Pet i t ioner ,  Ben jamin

Levy, appeared pro se. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

(Har ry  Kad ish ,  Esq.  ,  o f  counse l ) .

ISSUE

Whether pet i t ionerrs acLivi t ies as an insurance consultant,  publ ic insurance

adjuster and management consultant const i tuted the pract ice of a profession

under subsect ion (c) of  sect ion 703 of the Tax Law, thereby ent i t l ing pet i t ioner

to an exemption from the imposition of unincorporated business tax on the income

derived from said act iv i tes.

FINDINGS OF FACT

1. On Apri l  7,  1978, pet i t . ioner,  Benjamin Levy, f i led a New York State

Unincorporated Business Tax Return for the year 1977 report ing a net prof i t  of

$33r342.00 from his act iv i t ies as an insurance consultant,  publ ic insurance

adjuster and managemen[ consultant. The unincorporated business tax shown due
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on  the  re tu rn  o f  $1  r I92 .13  was pa id  by  pe t i t ioner  w i th  the  f i l i ng  o f  sa id

reLurn. fn a statement attached to the return, pet. i t ioner indicated that the

unincorporated business tax was being paid under protest,  s ince he bel ieved

that he LTas engaged in the pract ice of a profession exempt from the imposit ion

of unincorporated business tax.

2. Pet i t ioner f i led a claim for refund request ing that the unincorporated

bus iness  tax  o f  $11192.13  be  re funded.  Sa id  c la im was den ied  in  fu l l  by  the

Aud i t  D iv is ion  v ia  a  no t ice  o f  c l i sa l lowance da ted  0c tober  29 ,  !979.

3. Pet i t ioner conducted his business as a sole proprietorship, doing

business under the f i rm name and style of Insurance Surveys Company. Pet i t ioner 's

business act iv i t ies consisted of advising cl ients as to al l  aspects of their

insurance coverage and representing clients in matters involving settlements of

claims with their  insurance companies. Mr. levy was also act ively involved in

advising managenent on matters of managenent 's concern. Al though a l icensed

real est.ate broker,  pet i t ioner did not earn any income from the sale or brokerage

of real  estate. Pet i t ioner 's act. iv i t ies did not involve the sale of insurance.

4. In computing net busj-ness income of $33 1342.00, pet i t ioner deducted

expenses of $13r764.00, the nature and amount of said expenses categorized as

fo l lows:

Expense

Travel & EntertainmenL
Auto
Telephone & Telegraph
Stat ionery, Pr int . ing & Postage
Ut i l i t i es
Dues & Subscript ions
Referral  Fees
L icenses
Convention Expenses
Rent on Business Property
lega l  &  Pro fess iona l  Fees

Amount

$  830 .00
4 ,950  . 00
2 ,278  .A0

327 .00
40 .00

727 .O0
2 ,7  4 r  . 00

128 .00
369  .00
654.00

1  , 380 .  0g
$  13  ,  764 .  oo
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5. Pet i t ioner attended New York Universi ty and Brooklyn law School and is

I icensed by the State of New York as an Insurance Consultant and bv the State

of Connect icut as a Cert i f ied Insurance Consultant.  He is also a member of the

fnsurance Consultantsr Society.

6. More than B0 percent of the business gross income was derived from

personal services actual ly rendered by pet i t ioner and capital  was not a mater i .al-

income producing factor.

CONCIUSIONS OF IAW

A. That the act iv i t ies of pet i t ioner Benjamin levg, al though requir ing

special  ski l l  and knowledge, did not const i tute the pract ice of a profession

within the meaning and intent of  subsect ion (c) of  sect ion 703 of the Tax law

and 20  NYCRR 203.  11  (b )  ( t )  .

B .  That  pe t iL ioner rs  ac t iv i t ies

and publ ic insurance adjuster dur ing

of an unincorporated business within

of the Tax law and the income derived

unincorporated business tax.

C. That the pet i t ion for

of disal lorvance dated October

DATED: Albany, New York

Nl&Y 2 l ig8a

as an insurance and management consultant

the year  1977 const i tu ted the carry ing on

the meaning and intent  of  sect ion 703(a)

f rom said act iv i t ies is  subject  to

refund of Benjamin levy is denied and the notice

2 9 ,  1 9 7 9  i s  s u s t a i n e d .

STATE TAX COI"IMISSION


