
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i l ion
o f

louis Lazarus & Sol Lazaxus
d/b/a Concourse Wines & l iquors

for Redetermination of a Deficiency or for Refund
of Unincorporated Business Tax under Article 23 ot
the Tax law for the Years 7972 & 1973.

AT'FIDAVIT OF MAIIING
In the Matter of the Pet i t ion

o f
SoI lazarus

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Years L972 and, 1.973.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon louis trazarus the representat ive of the pet i t ioners in the
within proceeding, bY enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Louis lazarus
2 9 1 5  N . W .  6 0 t h  A v e .
Sunr ise ,  FL  33313

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United Stat.es Postal  Service within the State of New York.

That deponent
of the petit ioner
last known address

further says that the said
herein and that the address

the representat iveaddressee
set forth

i s
on
e r .of the representative of pet i t i

Sworn to before me this
14th day of December, 1982.

IZED rO NISIER
OATHS PURSUANT
sEcTroN L74

TO TAX IAW



STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion
o f

Louis lazarus & Sol Lazarus
dlbla Concourse Wines & Liquors

for Redeterninat ion of a Def ic iency or for Refund
of Unincorporated Business Tax under ArLicle 23 of
the Tax Law for the Years L972 & 1973.

AT'FIDAVIT OF MAII]NG
In the Matter of the Pet i t ion

o f
SoI Lazarus

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Years 1972 and 1973.

State of New York
County of Albany

Jay Vredenburg, bei-ng duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 7982, he served the r+i thin not ice of Decision by
cert i f ied mai l  upon Phi l ip Wagner the representat ive of the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Philip l/agner
28 Primrose lane
New City,  NY 10956

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusLody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said
of the pet i t ioner herein and that the address
last known address of the representat ive of t

Sworn to before me this
14th day of December, 1982.

addressee is the representat ive
set forth on said wrapper is the

l i t ioner .

1!\\ytawzED ro ADMrSTEROATHS PURSUANT
SECTION 174



STATE OF NEW YORK

STATE TAX COMMTSS]ON

In the Matter of the Pet i t ion
o f

Louis Lazarus & Sol Lazarus
dlb/a Concourse Wines & l iquors

for Redeterminat ion of a Def ic iency or for Refund
of Unincorporated Business Tax under Art ic le 23 of
the Tax Law for the Years 1912 & 1973.

AFFIDAVIT OF MAIIING
In the Matter of the Pet i t ion

o f
Sol lazarus

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law for the Years 

'1.972 
and 1973.

Refund
the Tax

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Louis Lazarus & So1 lazarus, d/b/a Concourse Wines &
Liquors and Sol lazarus, the pet i t ioners in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Louis Lazarus & Sol Lazarus
d/b/a Concourse Wines & l iquors
2904 N.W.  60 th  Ter race ,  Apt .  439
Sunr ise ,  FL  33313

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and cusLody of
the United States Postal  Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the petit ioner.

Sworn to before me this
14th day of December, 1982.

AUTHORIZED ?O INIS?ER

sa id  addressee is the pet i t ioner
wrapper r-s b last. known address

OAfHS PURSUANT
SEC?ION 174

TO TAX IJAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December L4, f982

Louis lazarus & SoI lazarus
d/bla Concourse Wines & l iquors
2904 N.W.  60 th  Ter race ,  Apt .  439
Sunr ise ,  F I  33313

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nor+ exhausted your right. of review at the administrative level.
Pursuant to sect ion(s) 690 &,722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced i-n
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation UniL
Albany, New York L2227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Philip Wagner and louis Lazarus
28 Pr imrose Lane 2915 N.W.  60 th  Ave.
New City,  NY 10956 Sunrise, Fl  3331"3
Taxing Bureau's Representat ive



STATE OT' NEId YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

I0UIS IAZARUS and S0l TAZARUS
DIB{A CONCOURSE WINES & IIQUORS

for Redetermination of a Deficiency ar for
Refund of Unincorporated Business Tax under
Article 23 af the Tax law for the Years 1972
and  1973 .

DECISION

In the Matter of the Pet i t ion

o f

SOI I,AZARUS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Years 1972 and 1973.

Pet i t ioners, touis lazarus and Sol I"azarus, d/b/a Concourse Wines &

L iquors ,  2904 N.W.  60 th  Ter race ,  Apt  439,  Sunr ise ,  F lo r ida  33313,  f i led  a

pet i t ion for redeterminal ion of a def ic iency or for refund of unincorporated

business Lax under Art ic le 23 of the Tax Lar+ for the vears 7972 and 1973

( F i l e  N o .  2 4 1 5 1 ) .

Pet i t ioner ,  So l  t razarus ,  2904 N.W.  60 th  Ter race ,  Apt "  439,  Sunr ise ,

F lo r ida  33313,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of personal income tax under Art ic le 22 of the Tax Law for the year 1972

and 1973 (F i le  No.  19449) .

A smal l  c laims hearing was held before Al len Caplowaith, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  Ju ly  7 ,  1981 a t  10 :45  A.M.  Pet i t ioners  appeared by  Ph i l ip  Wagner
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The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (A lexander  Weiss ,  Esq. . ,

o f  c o u n s e l ) .

ISSUE

Whether the def ic iencies issued as the result  of  a f ie ld audit  were

p r o p e r .

FINDINGS OF FACT

1. The Audit  Divis ion conducled a f ie ld audit  of  the parlnership, Concourse

Wines & Liquors, for the years 1972 and 1973 wherein an indirect method of

computing income was ut i l ized since adequate books and records were unavai lable.

2. 0n February 4, 1977 the Audit  Divis ion issued a Statement of Audit

Changes to louis Lazarus and Sol Lazarus, d/bla Concourse Wines & l iquors

(hereinafter Lhe partnership) wherein, s ince purchase invoices were unavai lable

for audit ,  gross prof i t  was deLermined through use of a gross prof i t  percentage

of twenty f ive (25) percent,  Use of said rnethod yielded adjustments of $12,848.00

and $14 1722.00  fo r  the  years  1972 and 1973 respec t ive ly ,  wh ich  were  repor ted  as

ad jus tments  " to  cor rec t  cos t  o f  goods  so ld" .  Accord ing ly ,  a  Not ice  o f  Def ic iency

was issued aga ins t  the  par tnersh ip  on  Apr i l  1L ,  1977 asser t ing  add i t iona l

un incorpora led  bus iness  tax  o f  $ I1224.11 ,  p lus  i -n te res t  o f  $317.63 ,  fo r  a  to ta l

due o f  $1 ,541.74 .  Such no t ice  was t ime ly  i ssued s ince  on  January  73r  7976 the

partnership f i led a consenL f ix ing the period of l imitat ion upon assessment of

unincorporated business t-ax to Apri l  15, 1977.

3. 0n February 4, 1977 Lhe Audit  Divis ion also issued a Statement of

Audit  Changes to SoI Lazarus (hereinafter pet i t ioner) wherein half  the partnership

adjustment was held attr ibutable to him personal ly for each of the years at

i ssue.  Accord ing ly ,  a  Not . i ce  o f  Def ic iency  was issued aga ins t  pe t i t ioner  on

Apr i l  11 ,  1977 asser t ing  add i t iona l  persona l  income tax  o f  $913.27 ,  p lus
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in te res t  o f  $239.92 ,  fo r  a  to ta l  due o f  $1 ,153.19 .  Such no t ice  was t ime ly

issued since on January 73r 7976 pet i t ioner f i led a consent f ix ing the period

of l imit .at ion upon assessment of personal income tax to Apri l  15, 7977 .

4. The gross prof i t  percenLages reported by the partnership for L972 and 1973

were  computed to  be  18 .8  percent  and 11 .16  percent  respec t ive ly .

5 .  The Aud i t  D iv is ion 's  use  o f  a  g ross  pro f i t  percentage o f  25  percent

for each of the years at issue was determined based on information suppl ied by

the New York State Sales Tax Bureau and the State l iquor Authori ty.  Such

information indicated that the average gross prof i t  percentages usual Lo a

simi lar tytrre business in the same general  area where the partnership premises

was located was 18 to 20 percent for l iquor and 50 percent for wine. The gross

prof i t  percentage of 25 percent used for the audit  was fel t  to be conservat ive

since the local i ty where the partnership was si tuated was ' rheavi ly into wine

s a l e s t t .

6.  The partnership contended that

Audit  Divis ion was unreasonably high.

was offered to support  such content ion.

the gross prof iL percentage used by the

No evidence, documentary or otherwise,

of determining i-ncome where

accepted audit  pract ice.

7. Use of the gross prof i t  percentage method

adequate books and records are not avai lable is an

CONCI,US]ONS OF IAW

A. That the def ic iencies issued by the Audit  Divis ion as the result  of

the field audit conducted of louis Lazarus and SoI Lazarus, dlb/a Concourse

Wines & l iquors, were proper,  s ince the pet i t ioners fai led to sustain their

burden of proof requires pursuant t .o sect ion 689(e) of the Tax law to show that

gross prof i t  percentages reported by the partnership were coffect.

the
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B. That the pet i t ion of louis lazarus and Sol Lazarts,  d/b/a Concourse

lf ines & l iquors is denied and the Not ice of Def ic iency issued Apri l  11, 7977,

relat ive to the partnership, is sustained together with such addit ional interest.

as may be lawful ly owing.

C. That.  the pet i l ion of Sol Lazarus is denied and the Not ice of Def ic iency

issued Apr i l  11 ,  7977,  re la t i ve  to  same,  i s  sus ta ined together  w i th  such

addit ional interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX COMMIS ON

DEC t 4 1982

COHMSSIONER

.dcrlilg

COMMI


