
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Leon & Edith AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the  Years  1973 -  1974.

State of Ner+ York
County of Albany

Connie Hagelund, being duly sworn, deposes and says Lhat she is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of Apri l ,  L982, she served the within not ice of Decision by
cert i f ied mai l  upon Leon & Edith Kass, the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Leon & Edith Kass
487 Charles Lane
I,{antagh, NY 77793

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

the Pet i t ion

Kass

That deponent further says that. the said
herein and that.  the address set forth on said
of the pet i t ioner.

Sworn to before me this
9 th  day  o f  Apr i l ,  7982.

addressee is the pet i t ioner
wrapper is the IasL known address



STATE OF NET,I YORK
STATE TAX COMMISSION

In the Matter of t^he Petition
o f

Leon & Edith Kass

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax traw for
the Years 1973 - 19V4. :

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that. she is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the gth day of Apri l ,  7982, she served the within not ice of Decision by
certified mail upon Denis Brody the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows;

Denis Brody
3814 Mer r ick  Rd.
Seaford ,  NY 11783

and by depositing same enclosed in a postpaid properly addressed vrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
9th day of Apri l ,  1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  9,  7982

leon & Edith Kass
487 Charles lane
Wantagh, NY 11793

D e a r  M r .  &  M r s .  K a s s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right. of review at the administrative level.
Pursuant to sect ion(s) 722 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Cornmission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NVS Dept.  Taxat ion and Finance
law Bureau - litigation Unit.
Albany, New York 12227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Denis Brody
3814 Mer r ick  Rd.
Seaford ,  NY 11783
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion

o f

TEON KASS

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for Lhe Years 1973
a n d  1 9 7 4 .

Whether the act iv i t ies

constituted the carrying on

and 1974.

Pet i t ioner ,  Leon Kass ,  487 Char les  Lane,  l r lan tagh,  New York  11793,  f i led  a

pet i t ion for redeterminat ion of a def ic iency or for refund of unincorporaLed

business tax under Art ic le 23 of the Tax Law for the years 1973 and 1974 (Fi le

No. 23928).

A smal l  c laims hearing was held before Samuel Levy, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  June 17 ,  1981 a t .9 :15  A.M.  PeL i t ioner  appeared by  Den is  Brody ,  Esq.

The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Thomas Sacca,  Esq. ,  o f

c o u n s e l ) .

ISSUE

pet i t ioner ,  Leon Kass ,  as  a

an unincorporated business

DECISION

sales representat i -ve

for  the  vears  1973

o f

o f

1.  Pet i t ioner ,  leon

business tax for 1973 and

F]NDINGS OF FACT

Kass,  f i l ed  c la ims fo r

1974 in the amounts of

refund of unincorporated

$ 6 9 5 . 5 8  a n d  $ 1 , 1 3 8 . 6 3  r e s p e c t i v e l y



- 2 -

2 .  Pet i t ioner ,  T ,eon Kass ' ,  c la ims fo r  re fund (Form IT-113X)  were  based on

his contention that unincorporated business tax returns for 7973 and 1974 were

f i led in error because he was not engaged in an unincorporated business.

3. 0n November 22, 1976, the Audit  Divis ion disal lowed the claims in ful l

on the ground that.  pet i t ioner,  Leon Kass, terminaLed his services as an employee

of trr loodward Graphics, fnc. (hereinafter "corporat ion"),  as of January 1, 1973

and, thereafter,  was employed by the corporat ion as an independent contractor.

Accordingly,  the Audit  Divis ion not i f ied the pet i t ioner on February 27, I97B

that his claims for refund was denied.

4. Pet i t ioner,  Leon Kass, began his employment as a si lk screen pr int ing

sa lesman fo r  Woodward  Graph ics ,  Inc . ,  someLime in  1968.  In i t ia l l y ,  pe t i t ioner

sol ic i ted house accounts for the corporat ion and received a commission on

consummated sales. Subsequent ly,  pet i t ioner developed his own cl ientele from

whom he obtained orders, est imated cost of  product ion and purchased the mater ials

necessary for each order,  for which he received a commission from the corporaLion.

5. For the subject years, the commissions earned by pet i t ioner from the

corporaLion were reported on Form 1099. For pr ior years, the commissions

earned by pet i t ioner was reported on W-2 Forms.

Petitioner contends that the change in forms received by him from the

were substan-corporat ion was the resul t  o f  a corporate error ;  that

t ia l ly  Lhe same for  the instant  years as in  the pr ior

5.  For  years  a t  i ssue,  the  corpora t ion  d id  no t

his dut ies

y e a r s .

withhold income taxes or

soc ia l  secur i ty  taxes  f rom peL i t ioner 's  commiss ion .

7. Pet i t ioner 's staLe income tax returns for the subject years indicated

his occupat ion as sel f  employed. The Federal  Schedule C, attached to the State

income tax returns, indicated his sel f-employment occupat ion as a broker of
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si lk screen products. The Schedule C ref lected substant ial  amounts of expenses

incurred by pet i t ioner for which he was not reimbursed by the corporat ion.

B. Pet i t ioner contends that he was required to report  to the corporate

off ices dai ly,  both in the morning and upon complet ion of his dai ly dut ies to

discuss his act iv i t ies of the day with his pr incipal.

9. Petitioner made up his or+n itinerary without revievr or approval by his

pr incipal.  There was l i t t . Ie or no control  over his day-to-day act iv i t ies by

his pr incipal.  The corporat ion was pr imari ly interested in the results obtained

by pet i t ioner and not the manner in which the results were obtained.

CONCIUSIONS OT IAW

A. That  Woodward Graphics,  Inc.  d id not  exerc ise

and supervi-sion over pet i t ioner 's act iv i t ies so as to

employer relationship within the meaning and intent of

that degree of control

establ ish an employee-

sec t ion  703(b)  o f  the

Tax  l aw  (L ibe rman  v .  Ga l lman ,  41  N .Y .2d  774 ) .

B. That the sel l ing act iv i t ies of pet. i t ioner,  leon Kass, for the years

1973 and 1974 const i tuted the carrying on of an unincorporated business and

that the income derived therefrom is subject to Lhe imposit ion of unincorporated

business tax in accordance with sect ion 701(a) of Lhe Tax Law.

C. That the pet i t ion of Leon Kass is denied and the refund denial  by the

Audit  Divis ion dated Februarv 27. 1978 is sustained.

DATBD: Albany, New York

APR 0I 198?
STATE TAX. COMMISSION


