
STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Avery Joffe

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  1g7 l  -  1974,

AFFIDAVIT OF I"IAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat. ion and Finance, over 18 years,of age, and that on
the 29th day of December, 7982, he served the wiLhin not ice of Decision by
cert . i f ied mai l  upon Avery Joffe,  the pel i t ioner in the within proceeding, bY
enclosing a true copy thereof in a securely sealed postpaid vrrapper addressed
a s  f o l l o w s :

Avery Joffe
c /o  Mar t in  A .  l i twack
630 Third Ave.
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposi. tory) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t iL ioner .

Sworn to before me this
29th day of December, 7982.

said addressee is the pet i t ionerbhat the
forth on

AUTHORIZED TO ADMIT{ISTER
0ATHS PURSUANT T0 TAX IrAW
sECfrON 174



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Avery Joffe

for Redeterminat ion of a Def ic iencv or a Revision
of a Determinat j-on or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the Years 797I -  7974.

AT']TIDAVIT OF MAII]NG

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and srays that
of the Department of Taxat. ion and Finance, over 18 3'ears ,r f
the 29th day of December, 1982, he served the withirL not ice
cert i f ied mai l  upon Mart in A. l i twack the represenLaLt ive rr f
the within proceeding, by enclosing a true copy thereof in a
pos tpa id  wrapper  addressed as  fo l lows:

That deponent further says that the said addres,see
of the pet i t ioner herein and that the address set fc,r th
last known address of the representat ive of the pet i t io

Sworn to before me this
29th day of December, 1"982.

Mart in A. l i twack
Goldstein & l i twack
630 Third Ave.
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid proper ' ly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclursive, r :are and cusLody of
the United States Postal  Service within the St.ate oI Neu' l fork.

he is an employee
ager and that on
of  Dec is ion  by
the pet i t ioner in

secure lv  sea led

the representaLive
said wrapper is the

irs
on

AL'THORIUED ?C ADMII,IISTER
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEIA I  YORK 12227

December 29, 7982

Avery Joffe
clo Mart in A. Li twack
630 Third Ave.
New York, NY 10017

Dear  Mr .  Jo f fe :

P1ease take noLice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the ildminisLrative level.
Pursuant to sect ion(s) 722 of the Tax Law, any proc{ leding in court  to review an
adverse decision by the State Tax Commissi-on can on.Ly be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany Counlly, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or :refund allowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Albany, New York 1,2227
Phone l/  (518) 457-2070

Very t.ruly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Mart in A. Li twack
Goldstein & l i twack
630 Third Ave.
New York, NY 10017
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

AVERY JOFFE

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 797L,
1 9 7 2 ,  1 9 7 3  a n d  1 9 7 4 .

1. Avery Joffe

resident returns for

h is  sa les  ac t iv i t ies

(hereinafter pet i t ioner) f i led New York

the years at issue whereon he reported

o f  $ 4 4 , 7 6 2 . 0 0  ( 1 9 7 1 ) ,  $ 7 3 , 1 8 6 . 0 0  ( L 9 7 2 )

DECISION

State income tax

income derived from

,  $ 7 2 , A 7 7 . 0 0  ( 1 9 7 3 )

Pet i t . ioner,  Avery Joffe,  c/o Mart in Li twack, 630 Third Avenue, New York,

New York 10077, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of unincorporated business tax under Art ic le 23 of the Tax Law for the

years  7977,  1972,  1973 and 1974 (F i le  No.  25899) .

A smal l  c laims hearing was held before Samuel Levy, I lear ing Off icer '  at

the off ices of the State Tax Commission, Two Wor1d I ' rade Center,  New York, New

York ,  on  August  27 ,  1981 a t  2 :45  P.M.  and cont inued to  a  conc lus ion  be fore

Al len Caplowaith, Hearing Off icer,  at  the same locat. ion on Ylarch 22, l9B2 at

1 :15  P.M.  Pet i t ioner  appeared w i th  Mar t in  A .  l i twack ,  Esq.  The Aud i t .  D iv is ion

appeared by Ralph J. Vecchio, Esq. and Paul B. Coburn, Esq. (Angelo Scopel l i - to '

E u q .  ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ionerts act iv i t ies as a salesman (:onst iLuted the carrying on

of an unincorporated business.

FINDINGS OF FACT
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and $103 ,149.00  (1974) .  Pet i t ioner  d id  no t  f i l e  an  un incr : rpora ted  bus iness  tax

return for any of said years at issue.

2. 0n March 12, 1976 t-he Audit  Divis ion issuedL a St i l tement of Audit

Changes to pet i t ioner wherein i t  held his neL sales income (gross income as

reported above less reported business expenses) subject t ,c the unincorporated

business tax. Addit ional ly,  adjusLments were made f :or 1971 and 1972 to conform

with the audit  of  his Federal  returns for such yearsr.  However,  s ince sai-d

adjustments were uncontesLed, they are therefore not.  at  issue herein. Accordingly,

a Not ice of Def ic iency was issued against pet i t ioner:  on August 10, I978 assert-

ing  un incorpora ted  bus iness  tax  o f  $6r46L.41 ,  p lus  pena l t ' y  and in te res t  o f

$2 ,542.A1,  fo r  a  to ta l  due o f  $91003.42 .  Sa id  pena l . ty  was  asser ted  pursuant  to

sect ion 685(c) of the Tax Law for underpayment of est imated tax for the years

t97I,  7972 and 7973.

3 .  Dur ing  the  years  a t  i ssue,  pe t i t ioner  was; r  sa lesman o f  women 's

apparel  for Abe Schrader Corp. and i ts whol ly owned subsidiary,  Mort Schrader,

Inc. Both corporat ions had the same off icers and dj ,rectors, used the same

cutt ing plant and distr ibut ion center,  and shared the same showroom located at

530 Seventh Avenue, New York City.

4. Pet.itioner contended that. he was an employt:e of Abe Schrader Corp. and

Mort Schrader,  Inc. (hereinafter Schrader) and as such, his income derived

therefrom is exempt from the imposit ion of unincorp<>r:ated business tax.

5. Pet i t ioner commenced his aff i l iat ion r+i th l ichrader in 1954. At such

t ime he was compensaLed on  a  sa la ry  bas is .  In  approx imate ly  1970,  pe t i t ioner 's

compensat ion was changed from a salary to a commiss:Lon basis.

6. Pet i t ioner was prohibi ted from represent ing other pr incipals and was

required to devote ful l  t ime to Schrader.
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7. During the years at issue, pet i t ioner spent approximately ten weeks

each year attending trade shows in his assigned terr i tor:y, ,  which consisted of

the midwestern United States. Pet i t ioner test i f ied that.  the balance of each

year was spent sel l ing from Schrader 's New York showroonl.

B. Pet i t ioner was required to spend a ful l  work dary at Schrader 's show-

room although he was not provided with an off ice or desk. He was required, on

occassion, to service customers outside his designated te:rr i tory without

remunerat ion.

9. Pet i t . ioner was required to attend sales meetinl ;s.  I {hen on the road,

he was required to report  to Schrader on a dai ly basis.  He test i f ied that

Schrader was interested in the results of sales and not Lhe method employed to

obta in  the  sa les .

10. Pet i t ioner rented a hotel  room for display of his merchandise during

trade shows. Since the Schrader l ines consisted of high pr iced merchandise,

pet i t ioner did not sol ic i t  retai l  stores in his terr : i to:ry direct ly.  I f  requested

at a trade show, he would subsequent ly appear at a qu.al : i f ied retai l  store to

exhibi t  his merchandise to the publ ic in a " trunk slrowf ' .

11. Schrader did not provide pet i t ioner with a penrsion plan or withhold

income or social  securi ty taxes from his compensat ion.

12. Schrader reported pet i t ioner 's compensat iorr  on an information return

under the category trcommissi-ons, fees, pr izes and awards to nonemployees".

13. Pet. i t ioner maintained a sel f-employed ret i reme:nt (Keogh) plan during

1974 and he paid self-employment tax for 7972 and' 71174.

14. Pet i t ioner was not reimbursed by Schrader t for his business expenses

incurred.
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1 5 .  P e t i t i o n e r  c l a i m e d  b u s i n e s s  e x p e n s e s  o f  $ 2 8 , 6 7 2 . 0 0  f o r  I 9 7 I ,  $ 3 6 r 0 9 5 . 0 0

for  1972,  $37r23I .00  fo r  1973 and $43,678.00  fo r  1974.  Inc lus ive  in  such

business expenses were:

hotels & road expenses
meals for customers
c le r ica l
sales promotion
trade shows
rent
taxi ,  Iocal t ransporat ion & I imo
telephone & telegraph
air l ine fares
parking
models & trade show assistants
automobile expense

(6 /7  o t  to ta l  expenses)

L 6 .  M o s t  o f  p e t i t i o n e r r s

home.

papeneork was done in an of. f ice maintained in his

1972
$ s  l3s .  oo

14 ,080  .  00
100 .00

1  , 100 .00
545 .00

r  r 2a0 .ao
750 .00

2 ,3oo .  oo
1 ,550 .00

975  . 00
2 ,739 .00

4 ,646 .00

1973
$  5 ,780 .00

15  , : l 90 .  oo
120 .00
800 .00
r i75 .00

1  , 200 .00
850 .00

1  , 080 .  0o
2 ,  190 .00

i350 .00
3 ,250 .  00

4 , /+a6 .aa

7974
g sls63. oo
20  , 664 .00

240.00
400 .00
700 .00

1  , 20O.OO
1  ,  100 .00
2 ,778  . 00
2 ,095  .  oo

B7s  .00
3 ,100 .00

4 ,  178  . 00

CONCLUSIONS OF I,AW

A . That.  i t .  is the degree of control  and direct; ion exercised by the

employer that determines whether the taxpayer  i s  an  employee.  (9 .g . ,  Mat te r  o f

Greene v .  Ga l lmaq,  39  A.D.2d 270,  272 a f f ' d .  3 3  N . Y . 2 d  7 7 8 :  M a t t e r  o f  F r i s h m a n

v.  New York  S ta te  Tax  Comm. ,  33  A.D.2d 1 0 7 1 ,  m o t .  h ' .  t o  a p p .  d e n .  2 7  N . Y . 2 d

483;  Mat te r  o f  Hardy  v .  Mqrphy ,  29  A.D.zd 1 0 3 8 ;  s e e  2 0  N Y C R R  2 0 3 . 1 0 ;  c f .

Matter of  l iberman v. Gal lman, 41M a t t e r  o f  S u l l i v a n  C o . ,  2 8 9  N . Y .  1 1 0 , 1 1 2 . )

N.Y .2d  774 ,778 .

That the manner in which customers would bel approached and persuaded

to  purchase was sole ly  wi th in pet i t ioner 's  conLrol .  I ' In  Lhe absence of  superv is ion

and contro l  o f  the sales rout ine salesmen do not  become employees.  "  (People

Ex re I .  Fe inberg  v .  Chapman,  274 App D iv  715,  720; c f .  Mat te r  o f  Br i t ton  v .

,

f

S ta te  Tax  Comm. ,  22  A.D.zd  987,  A f fd  19  N.Y.2d  673)  L iberman, s u p r a ,  7 7 9 .



C. That the nature and extent of pet i t i r ' s  c la imed bus iness  exPenses

indicate that he was an independent contractor rather than an employee.
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B. That pet i t ioner has fai led to sustain

pursuant to sect ion 689(e) of the Tax Law to s

control  was exercised by Schrader over his day

const i tute a relat ionship of employer-employee

act iv i t ies did not const i tute services rendere

within the meaning and intent of  sect ion 703(b

D.  That  pe t i t ioner 's  sa les  ac t iv i t ies  c

unincorporated business pursuant to sect ion 70

the income derived therefrom is subject to the

business tax pursuant to sect ion 701(a) of the

E. That the penalty asserted pursuant to

is  susta ined s ince pet i t ioner  has fa i led to s

stated in  sect ion 685 (d)  of  the Tax law apply

F. That the pet i t ion of Avery Joffe is

dated August 10, 1978 is sustained together wi

interest as may be lawful ly owing.

DATED: A1bany, New York

h is t rurden of proof required

that suff ic ient direct ion and

to-drry act iv i t ies so as to

Accord ing ly ,  pe t i t ioner 's

as i rn employee of Schrader

of Lhe Tax Law.

st i tuted the carrying on of an

(a) of the Tax Law. Accordingly,

imposit ion of unincorporated

Tax l,aw.

sect:Lon 685(c) of the Tax law

thilt any of the exceptions

o hirn.

nied and the Not ice of Def ic iencY

h sur:h addit ional penaltY and

STAIIE TAX COMMISSION

Dr c 2s 1982
IDENT


