
STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Petition
of

Samuel Hersh

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art icle 23 of the Tax law for
the Year  1975.

AFI'IDAVIT OF MAIIING

State of New York
County of Albany

- _ Juy Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 yeirs of age, and thal on
the_21st day of May, 1982, he served the within notice of Decision by cert i f ied
mail upon Samuel Hersh, the petit ioner in the within proceeding, by inclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

SamueI Hersh
86 Lr. 12rh sr.
New York, NY 10011

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) unaer the- exi lusive care and cuilody of
the united states Postal $ervice within rhe state of New york.

That. deponent further says that the said addressee is the petit.ioner
herein and that the address set forth on said wpapper is the lait  knoqn address
of the petit ioner.

I

Sworn to before me this
21st  day of  l lay,  1982.

/
t-
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

tlay 2L, L982

SamueI Hersh
86 I{I.  12th St.
New York, NY 10011

Dear l{r.  Hersh:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) tZZ of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Cornmission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
r*ith this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Albany, New York 1"2227
Phone # (518) 457-2A7A

Very truly yours,

STATE TAX COMMISSION

Petit ioner I s Representative
Irving Kornblum
15 Park Row
New York, NY 10038
Taxing Bureaut s Representative



STATB Otr'NEW YORK

STATE TAX COUMISSION

In the Matter of the Pet.ition

o f

SAMTIET I{ERSH

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Year t975.

DECISION

Peti t ioner,  Samuel Hersh, 86 West 12th Street,  New York, New York 10011,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincorpor-

ated business tax under Art ic le 23 of the Tax Law for the year 1975 (Fi le No.

27698).

A srnal l  c laims hearing was held before t{ i t l iam Valcarcel,  Hearing Off icer,

aL the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York on AugusL 24, 1981 at 9:15 A.M. Pet i t ioner Sanuel Hersh appeared with

Irving Kornblurn, Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

( l / i l l i am Fox ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the income derived from pet i t ioner 's act iv i t ies is subject to the

unincorporaLed business tax.

TINDINGS OF FACT

1. Pet i t ioner Samuel Hersh and Mildred Hersh, his wife,  t imely f i led a

New York State Combined Income Tax Return for the year Lg75, on which petitioner

repor ted ' rsa la ry t ' income o f  $24r833.00  wh ich  cons is ted  o f  g ross  rece ip ts  o f

$451290.00 ,  less  bus iness  deduct ions  o f  $20 ,457.00 ,  pursuant  to  a  Federa l

Schedule C (Prof i t  or ( loss) From Business or Profession) f i led for Federal
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income tax purposes. Pet i t ioner did not f i le an unincorporated business tax

re turn . fo r  the  year  1975.

2. 0n February 11, 1977 pet i t ioner f i led a not ice of change in taxable

income (IT-115) pursuant to sect ion 659 of the Tax Law, on which he reported

Federal  audit  adjustments and paid an addit ional amount due with interest.

3.  0n Apri l  5,  1979 the Tax Compliance Bureau issued a Not ice of Def ic iency

for the year 1975 for $874.00 plus interest,  along with an explanatory StatemenL

of Audit  Changes, on which pet i t ionerts income from his act iv i t ies as a Manufac-

turer 's Representat ive was held subject to the unincorporated business tax.

4. Pet i t ioner Samuel Hersh was retained by Kork-Ease, Inc. (Kork-Ease) as

a salesman, and as i ts sales manager.  He was compensated on a commission

basis,  without the withholding of any payrol l  taxes, and without rei .mbursement

of sel l ing expenses. Pet i t ioner received a 6 percent commission from his

act iv i t ies as a salesman, and a b percent overr ide commission from his act iv i t ies

as  the  sa les  manager .

5 .  Pet i t ioner rs  ac t i -v i t ies  as  a  sa lesman were  res t r i c ted  by  Kork-Ease to

the staLes of New York, New Jersey, and Connect icut,  in addit ion to two special

accounts  in  Wash ing ton ,  D.C.  Pet i t ioner ts  ac t i v iL ies  as  a  sa les  manager

included the maintenance of an off ice and showroom, at his own expense, where

he displayed samples, met with cl ients,  and hired, as wel l  as supervised, other

salesmen. Although hired and supervised by pet i t ioner,  the other salesmen

received their  commissions direct ly from Kork-Ease.

6. Pet i t ioner represented and sold for two other f i rms during the year

1975 with the knowledge and consent of Kork-Ease, provided i t  did not "unduly

interfere" with his act iv i t ies as i ts salesman. Pet i t ioner act ively sought
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to seII  for other f i rms during such t imes when his commission income from

Kork-Ease was not suff ic ient.

7.  Kork-Ease did not provide pet i t ioner with unemploSrment benef i ts or a

pension plan. Pet i t ioner maintained and contr ibuted to a ret i rement plan

(Keogh Plan) during the year 1975, and paid sel f-emploSrment taxes.

B. Pet i t ioner contended that he was an employee who was required to

report  his act iv i t ies to Kork-Ease, and to service overdue accounts without

compensat ion. Credible documentary evidence was not submitted establ ishing his

content ions.

CONCLUSIONS OF LAW

A. That suff ic ient direct ion and control  was not imposed by Kork-Ease,

Inc. so as to cause pet i t ioner Samuel Hersh to become i ts employee within the

meaning and intent of  sect ion 703(b) of the Tax Lar+. Notwithstanding his

content ion that he was an employee, pet i t ioner Samuel Hersh maintained, occupied

and ut i l ized an off ice (and showroom) in connect ion with his sel l ing act iv i t ies

for more than one principal during the year 1975 and the income derived therefrom

would nevertheless be subject to the unincorporated business tax in accordance

with the meaning and intent of section 703(f) of the Tax law and 20 NYCRR

2 0 3  . 7 4 .

B. That the commission income received by pet i t ioner Samuel Hersh was

income from his regular business of sel l ing and const i tuted the carrying on of

an unincorporated business within the meaning and i-nt .ent of  sect ion 703(a) of

the Tax law, and is subject to the unincorporated business tax pursuant to

sect ion 701 of the Tax law.
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C. That the pet i t ion of Samuel Hersh is denied and the

issued Apri l  5,  1979 for the year 1975 is sustained, together

interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX COMMISSION

Notice of Def ic iencv

with such addit ional

&{AY

COMMISSI

\


