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for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 18, 1982

Michael I. & Mary Jean Gulden
Mi l l  Neck,  NY 11765

Dear Mr.  & Mrs.  Gulden:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leve1.
Pursuant t.o section(s) 7ZZ of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Comnission can only be insti tuted under
Article 78 of the Civil Practice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of thls notice.

Inquiries concerning the courputation of tax due or refund allowed in accordance
vrith this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Albany, New York 72227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petit ionerts Representative
Barry L. Salkin
Kel1ey, Drye & Warren
350 Park Ave.
New York, NY 10022
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet.ition

o f

MICHAEL I. AND MARY JEAN GUTDEN

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1968
through L977.

DECISION

Peti t ioners, Michael I .  and Mary Jean Gulden, Mi l l  Neck, New York IL765,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Article 23 of the Tax Law for the years 1968 through

r 9 7 I  ( F i l e  N o .  1 3 2 1 1 ) .

0n October L7, 1980, pet i t ioners, by their  at torneys Kel1ey, Drye &

W a r r e n ,  E s q s .  ( E .  L i s k  W y c k o f f ,  J r . ,  E s q . ,  a n d  B a r r y  L .  S a l k i n ,  E s q . ,  o f  c o u n s e l ) ,

waived a formal hearing and consented to submission of this matter to the State

Tax Commission. The fol lowing decision is rendered upon the f i le as present ly

const i tuted.

ISSI]ES

I.  Whether

as  an  assoc ia te

tax .

I I .  hlhether

l imitat ions.

1 .  Pet i t ioners .

State combined i-ncome

Michael I .  and Marv Jean

tax returns for each of

Gulden, timely filed New York

the years at issue on which

income derived from pet i t ioner Michael f .  Gulden's act iv i t ies

odd lot broker was proirerly subject to unincorporated business

the def ic iencies nere barred bv the three-vear statute of

FINDINGS OF FACT
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Mr. Gu1den stated his occupat ion as "stockbroker" and indicated his income

amounts under the category t tbusiness incomett  or t tmiscel laneous incomett.

Pet i t i -oners did not f i le unincorporated business tax returns.

2. 0n March 31, 1975, the Audit  Divis ion issued to pet i t ioners a Not ice

of Def ic iency assert ing unincorporated business tax, plus penalt ies and interest

Lhereon, for each of the years in quest ion, scheduled as fol lows:

YEAR TAX
1868 $ 4;644.s7

PENAI,TY
$T;161.14
2 ,826 .02
I  , 655  .60

r45.62"r
s7;?Es:36

1969
1970
197  1

5  , 949  . 5  1
3 ,977  . 35
5 ,297  . 82

$ 19 ,869 .  25

INTEREST
$rFEr.o+

I , 770 .75
945 .L4
941 .05

S,3il.  eB-

TOTAI
$ TV66:7s

10,546.28
6 ,578 .09
I  ,384.49

$32 ,975 .61

f r  A typographical  error was made in l ist ing the penalty for 1971.
The correct total  penalty for said year is $2,745.62.

The pena l t ies  were  asser ted  under  sec t ion  685(a) ,  (a ) (1 ) ,  and (a ) (2 )  o f  the  Tax

Law for failure to file unincorporated business tax returns and to pay the tax

required to be shown thereon.

Petitioners take exception to the deficiencies on two grounds: that they

were barred by the statute of l imitat ionsl  and that Mr. Gulden's act iv i t ies as

an odd lot broker did not constitute the carrying on of an unincorporated

business for purposes of Art ic le 23.

3. Carl is le & Jacquel in and DeCoppet & Doremus, New York Stock Exchange

("Exchange") f i rms, were the two pr incipal odd lot  dealers on the Exchange.

On January 1, 1970, the f i rms merged. The successor f i rm, known as Carl is le,

DeCoppet & Co.,  a New York partnership, was the only pr incipal odd lot  dealer

on the Exchange. Mr. Gu1dea was an associate odd lot  broker at Car1is1e &

Jacquel in in 1968 and, 1969 and at Car1isle,  DeCoppeL & Co. in 1970 and 1971.1

lTh" 
f i t*s operated in almost ident ical  fashion, at  least v is-a-vis the

odd lot  brokers associated with them. The f indings which fol low refer general ly
to rr the f i rm" or tr the odd lot  dealer" but apply to Carl is le & Jacquel in or
Carl is le,  DeCoppet & Co. depending upon the specif ic year.
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4. In connect ion with doing business as an odd lot  dealer,  the f i r rn main-

tained for its own account, an inventory of the securities listed on the

Exchange and used by the f i rm on a dai ly basis,  to sat isfy buy and sel l  odd lot

orders (orders for less than 100 shares) received from members and member f i rms

of the Exchange.

5. fn order to funct ion as an odd lot  dealer,  the f i rm engaged the

services of t tassociate odd lot  brokersr" such as Mr. Gulden. Whi le partners of

the f i rm executed odd lot  orders, such associate odd lot  brokers, who were not

member partners, executed most of the odd lot  orders on behalf  of  the f i rm.

6. The dut ies, responsibi l i t ies and funct ions of aI1 of the associate odd

Iot brokers &rere ident ical .

7.  The f i rst  duty of an associate odd lot  broker,  af ter acquir ing a seat

on the Exchange, hras an assignment to work, for a short  per iod of t ime, with an

experienced associate odd lot broker engaged by the firm, who would teach the

new associate odd lot  broker.  As a new associate odd lot  broker became more

experienced, the odd lot  dealer assigned him a "book" which contained stocks at

a trading post in which he was to execute odd loL orders on behalf  of  the f i rm.

B. The work of an associate odd lot  broker was divided into two parts:

(a) the f i l l ing of odd lot  orders on behalf  of  the f i rm received by the f i rm

from i ts customers, solely other member f i rms of the Exchange, and (b) execu-

tion of offsetting round lot trades in securities owned by the firm which it

used to fil l odd lot orders received from other member firms of the Exchange.

9. The f i rmts Floor Committee, consist ing of f i rm partners, was in ful l

charge of al l  the f i rmrs operat ions on the f loor of the Exchange, including the

managenent of posi t ions. The associate odd lot  broker was to keep each posit ion
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within a prescr ibed l imit  (e.g.,  uLnder 200 shares) with the fol lowing except ions:

(a) u partner instructed the associate odd lot  broker to increase the inventory

in a part icular stockl  (b) the associate odd lot  broker,  bel ieving that i t

would be beneficial to carry more than the minimurn inventory in a particular

stock, suggested such course of act ion to a partner,  who then approved. The

associate odd lot  broker was expected to maintain accurate and current records

of his posi t ion in each stock assi .gned to him. hlhen ut i l iz ing the round lot

market to keep each posit ion in l ine with f i rm pol icy, the broker was of course

expected to exercise good judgment.  with an eye to the f i rm's prof i t .

10. The associate odd lot  broker was required to compute the net posi t ion

change for his book (the cumulative net sum of changes in inventory of all

s t o c k s  o n  h i s  b o o k )  a t  1 1 : 3 0  A . M . ,  1 : 0 0  p . M .  a n d  2 : 3 0  p . M .  d a i r y  a n d  t o

promptly report the changes to the firm. Throughout the day, the associate odd

lot broker was required to not i fy the f i rm of s igni f icant "up books" or "down

books",  important turns of posi t ion from long to short  or v ice versa, and any

other unusual s i tuat ion.

11. The physical  processing of l imited orders received by the f i rm were

handled not by the associate odd lot  broker but by clerks of the f i rm who

frequent ly trained to be associate odd lot  brokers and who also handled the

physical  processing of market orders when volume was too great for an associate

odd lot .  broker to handle.

12 .  Unt i l  1968,  the  assoc ia te  odd lo t  b roker  rece ived 2  114 cents  per

share on stocks sel l ing at or over $10 per share and 1 118 cents per share on

stocks sel l ing under $10 per share ( the "di f ferent ialrr) ,  for execut ing odd lot

orders; the odd lot  di f ferent ial  was added to the pr ice of the effect ive round
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lot  sale or to the effect ive offe:r  on customers'orders to buy, and subtracted

from the effect ive round lot  sale or the effect ive bid on customers'  orders to

sel l .  The rate was establ ished by the f i rn.  In 7968, the rate was reduced to

the minimum set by the Exchange.

13. In 1968, the physical  processing and handl ing of most odd lot  orders

was taken away from the associate odd lot  brokers, moved off  the f loor of the

Exchange and handled exclusively by clerks of the firm below the floor; but an

associ-ate odd lot  broker st i l l  cont inued to receive monies from the execut ion

by the f i rm of odd lot  orders al though the associate odd lot  broker no longer

actual ly processed such orders. I l rom 1968 unt i l  n id-1972, pr ic ing and processing

of odd lot orders l,\ras done by clerks of the firm. Again, however, the actual

execut ion of the orders was done hy the associaLe odd lot  broker.

14. The associate odd lot  broker,  in addit . ion to the sums paid him for

execut ing odd lot  orders, also ear:ned commissions on round lot  orders executed

by hin in maintaining the f i rm's j -nventory of stock. Such commissions were

paid to the associate odd lot  broker by the f i rm.

15. By mid-1972 Carl is le,  DeCoppet & Co. caused the complete computer izat ion

of the execution of odd lot orders by its back office, and the payment to the

associate odd lot  broker on execut ion of odd lot  orders ceased. The onlv

compensat ion which the associate odd lot  broker thereafter received was derived

from the execut ion of round lot  orders on behalf  of  the f i r rn.  In this regard,

the associate odd lot  broker received instruct ions from the f i rm's computer as

to what round lot  t ransact ions to effect.

L6. Books were assigned by the f i rm pr imari ly on the basis of an individual

associate odd lot  broker 's performance in execut ing odd lot  drders and managing

the inventory of stocks of the f i rm.



- 6 -

17. The associate odd lot  broker never shared in any prof i t  made by the

f i rm on the broker 's execut ion of round lot  t rades, nor did he have to make up

any losses which he incurred in such execut ion; his act iv i t ies in this respect

were r iskless al though he might be given a poorer book i f  he sustained sub-

stant ial  losses. He did not part ic ipate in the prof i ts or losses of the f i - rm.

18. The associate odd lot  broker was not required to,  and did not,  contr i -

bute or use any of his own capital  in execut ing odd lot  or round lot  orders on

behalf  of  the f i rm. At al l  t imes, the inventory of stocks in the book which he

was running were owned by the firm. He was not required to and did not contribute

his Bxchange membership to the odd lot dealer, but he had to own said mernbership

in order to transact business on the f loor of the Exchange.

19. The associate odd lot  broker was required to work exclusively for the

f  i rm.

24. The associate odd lot  broker was engaged under an oral  contract by the

firm. The arrangement r,*as terminable, without notice, at any time by either

the associate odd loL broker or Lhe f i rm. After the merger of the two odd lot

dea le rs  in  1970,  many assoc ia te  odd lo t  b rokers  were  f i red .

27. The associate odd lot  broker r4ras responsible for his assigned book

during the entire five and one-half hours of the trading day. He was permitted

one-half  hour for lunch, dur ing which t ime his book was run by a rel ief  broker

or by another associate odd lot  broker assigned to the same post.

22. The associate odd lot  broker was permit ted such vacat ion t ime as he

desired, so long as the f i rm had enough associate odd lot  brokers avai lable

each day to conduct the dayts business eff ic ient ly.

23. The f i rm provided rent-free a desk or off ice space in the off ice of

the odd lot  dealer;  secretar ial  he1p, i f  needed, at no charge; and Iocal
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telephone services to the brokers. long-distance telephone cal ls were bi l led

to the associate odd lot  broker at cost.  The f i rm urged the associate odd lot

broker to belong to the Stock Exchange Luncheon Club and reimbursed the broker

for the entertainment of customers at the Club. If approved in advance by the

f i rm, certain other except ional customer relat ions act iv i t ies were also reimbursed

by the firm.

24. Associate odd lot .  brokers were provided with the same hospital izaLion

and group life insurance coverage as was issued to employees. They were also

issued insurance ident i f icat ion cards describing them as ' rempIoyees".

25. Neither Federal ,  state nor social  securi ty t .axes were withheld frorn

sums paid to the associate odd lot  broker by the f i rm.

26. The DeCoppet & Doremus Brokers'  Manual,  in i ts def ini t ion of "associate

broker",  stated in relevant part :

"An Exchange Member act ing thus as an odd-lot  broker associated
with the firm is an independent contractor who undertakes, as a
c o n d i t i o n o f h i s a s s f f i , t o d e v o t e h i s e n t i r e t i m e
to the responsibirities assigned to hirn by the firm. " (Enphasis in
or ig ina l .  )

27 .  On i ts 1968 and 1969 New York State partnership returns, Carl is le &

Jacquel in deducted commissions paid to associate brokers at the l ine denominated

' tother deduct ions",  and not aL the l ine denominated "salar ies and wages" to

employees. Carl is le,  DeCoppet & Co. simi lar ly treated commissions to associate

brokers on i ts partnership returns for 1970 and 1977.

28 .  -For  each o f  the  years  1969,1970 and 197t ,  pe t i t ioners  f i led  Federa l

Schedule C' Prof i t  (or Loss) from Business or Profession, on which they deducted

"o ther  bus iness  expenses"  in  the  amounts  $5r387.00 ,  $41841.00  and $5r807.00 ,

respectively. (Upon Federal audit, deductions for luncheons and tips were
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apparent ly reduced.) For 1969 through 197L, Mr. Gulden also f i led Federal

schedule sE, computat ion of sociar securi ty sel f-Emplo5rment Tax.

CONCIUSIONS OF I,AW

A. That subdivis ion (a) of sect ion 683 of the Tax Law states that except

as otherwise provided, the tax imposed by Art ic le 22 shal l  be assessed within

three years after f i l ing of the return. Subdivis ion (c) of  said sect ion

provides that where no return is f i led, the tax may be assessed at any t ime.

Sect ion 683 is made appl icable to Art ic le 23 by sect ion 722.

B. That pet i t ioners'  personal income tax returns and the f i rmsr partner-

ship returns did not supply sufficient information to comply with secti.on 722

and therefore did not commence the running of the period of limitation.

Accordingly,  the def ic iencies were not t ime-barred. See Matter of Arbesfeld

Golds te in  e t  a l .  v .  S ta te  Tax  Commiss ion ,  62  A.D.2d 627,  mot  fo r  l v .  to  app.

d e n .  4 6  N . Y . 2 d  7 0 5  ( 1 9 7 8 ) .

C. That the rendering of services by an individual as an employee is not

considered an unincorporated business for purposes of Art ic le 23 of the Tax

Law.

"The performance of services by an individual as an employee or as an
of f i cer  o r  d i rec to r  o f  a  corpora t ion ,  soc ie ty ,  assoc ia t ion ,  o r
pol i t ical  ent i ty,  or as a f iduciary, shal l  not be deemed an unincor-
porated business, unless such services const i tute part  of  a business
regular ly carr ied on by such individual."  Sect ion 703(b).

D. That the determination whether services were performed by an individual

as an "employee" or as an "independent agent" turns upon the unique facts and

circumstances of each case.

" 'The dist inct ion between an employee and an independent contractor
has been said to be the difference between one who undertakes to
achieve an agreed result and to accept the direct.ions of his employer
as to fhe manner in which the result shall be accomplished, and one
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r+ho agrees to achieve a certain result  but is not subject to the
orders of the employer as to the means which are used. '  (Matter of
4grton, 284 N.Y. 167, 772.) I t  is the degree of control  and direct ion
exercised by the employer that determines whether the taxpayer is an
employee.  (8 .g . ,  Mat te r  g f  Greene v .  Ga] - lman,  39  A.D.2d 270r  272,
a f fd .  33  N.Y.2d  778;  Mat te r  o f  F r ishman v .  New York  S ta te  Tax  Comm. ,
33  A.D.  2d  1071,  mot .  fo r  l v .  to  app.  den.  27  N.Y.2d  4831 Mat te r  o f
Hardy  v .  Murphy ,  29  A.D.2d 1038;  see 20  NYCRR 203.10 ;  c f .  Mat te r  o f
Sul l ivan Co.,  289 N.Y. 110r112.)" Matter of  l iberman v. Gal- tnanr-t+t
N . Y . 2 d  7 7 4 . 7 7 8 .

The degree of direction and control which results in the conclusion that an

employerlemployee relationship exists cannot be st.ated with mathematical

precision. Nor is any one part icular character ist ic of  the relat ionship

disposit ive. The ent ire fabr ic of the relat ionship between Mr. Gulden and the

odd lot  dealer must be scrut inized.

E. That the firm faited to r+ithhold income taxes from the odd lot differ-

ent ials and commissions received by Mr. Gulden: the f i rm treated him, for

withholding tax purposes, as sel f-employed. Id.  In a sini lar vein, Carl is le &

Jacguel in and Carl is le,  DeCoppet & Co. deducted conunissions paid to associate

brokers under the category "other deduct ions",  as opposed to under 'rsalar ies

and wages" on the partnership returns. Mr. Gulden stated that certain business

expenses were assumed by the f i rm (e.g.,  secretar ial  and local telephone) and

others reimbursed (e.g.,  entertainment)1 however,  the reimbursements were

l ini ted and he avai led hirnself  of  substant ial  miscel laneous business deduct ions.

Matter of Pochter v.-State Tax Commission, 70 A.D. 2d 9721 Matter of Bander v.

State Tax Commisqlon, 65 A.D. 2d 847; Flatter of  Seifer v.  State Tax Commission,

58  A .D .

F .

carr ies

2 d  7 2 6 .

That Mr. Gulden

no weight in the

was restr icted from doing business for any

present context.  Pr ior to 1970, there were

other firm

only two
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odd lot  dealers with which a broker could associate i f  he vr ished to pursue an

occupat ion as an odd lot  brokerl  af ter the merger,  of  course, there was only

one odd lo t  dea le r .

G. That petitioners lay great emphasis upon the supervision the firm

exercised over Mr. Gulden's dai ly act. iv i t ies. As to his working hours, these

were the hours of the trading day. As to the procedures prescr ibed by the

f i"rm, these were mainly of the cler ical  type. The source of most of the

substant ive constraints upon Mr. Gulden's act iv i t ies was the rules of the

Exchange, of which he was an independent member. The very nature of act ing as

a broker on the floor of the Exchange demanded that Mr. Gulden fully utlLize

and rely on his experience, business acumen and good judgment, in deternining

to whom stock should be sold and from whom purchased, and in maximizing the

profits which would enure to the firm and to him.

H. That capital ,  in the form of a Stock Exchange membership, which

pet i t ioner Michael Gulden was required to own, was a mater ial  income-producing

factor within the meaning and intent of section 703 of the Tax Law and 20 NYCRR

203.11(b) (2 ) .  Sa id  regu la t ion  is  subs tan t ia l l y  the  same as  20  NYCRR 287.4 ,

Quest ion 43, which had been promulgated under Art ic le 16A of the Tax Law.

Pet i t ioner,  without said membership, r*ou1d not have received commission income

since he would not have been al lowed to transact business on the f loor of the

Stock Exchange.

I .  That pet i t ioner Michael I .  Gulden was an independent agent associated

with Carl is1e & Jacquel in in 1968 and 1969 and with Carl is le,  DeCoppet & Co. in

1970 and 7977; income derived from his act iv i t ies as an odd lot .  broker was thus

properly subject to unincorporated business tax.



J. That the pet i t ion of

and the Not ice of Def ic iency

penalt ies and interest.

DATED: Albany, New York

MAY 18 198?
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Michael  I .  and

i ssued  March  31 ,

Mary Jean Gulden is

1975 is  sus ta ined,

hereby denied

together with

SSIONER


