
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Gl ick Construct ion Corp.
AT'FIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 94 of the Tax law for
t h e  F I Y / E  3 / 3 I / 1 I ,  3 l 3 t / 7 2 ,  3 / 3 7 / 7 4 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 7982, he served the within not ice of Decision by cert i f ied
mai l  upon Gl ick Construct ion Corp.,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Gl ick  Const ruc t ion  Corp .
3000 Marcus Ave.
lake  Success ,  NY 11040

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service r* i thin the State of New York.

That deponent further says
herein and that the address seL
of the pet i t ioner.

Sworn to before me this
29th day of January, 1982.

that  the said
for th on said

add ressee
wrapper

s the pet i t ioner
the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Gl ick  Const ruc t ion  Corp .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9A of the Tax Law
f o r  r h e  F I Y / E  3 l 3 L 1 7 t ,  3 / 3 r / 7 2 ,  3 1 3 L / 7 4 .

AT'FTDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Isaac W. Zisselman the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Isaac  W.  Z isse lman
Young, Kaplan, Edelstein, et  aI
277 Park  Ave.
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee
herein and that the address set forth

of the representat ive of the pet i t

is the
s a i d

representat ive
IlTrapper is the

Sworn to before me this
29th day of January, 1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 29, L982

GIick Construct ion Corp.
3000 Marcus Ave.
lake  Success ,  NY 11040

Gentlemen:

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Lar,ss and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the date
o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone ll (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s RepresentaLive
Isaac  W.  Z isse lman
Young,  Kap lan ,  Ede ls te in ,  e t  a I
277 Park  Ave.
New York, NY 10017
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COI'IMISSION

In the Matter of the
o f

Brightwater Towers

Peti t ion

I n c .
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9-A of the Tax Law for
rhe  F IYIE 3 l31 l7 r  -  3 /37 /74 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 1982, he served the within not ice of Decision by cert i f ied
mai l  upon Brightwater Towers fnc.,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Brightwater Towers Inc.
3000 Marcus Ave.
Lake Success ,  NY 11040

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
29th day of  January,  1982.

that  the said addressee is the pet i t ioner
forth on-+eid wrapper i the last address



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Brightwater Towers Inc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9-A of the Tax Law
f o r  r h e  F / Y / E  3 / 3 t / 7 r  -  3 / 3 1 1 7 4 .

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
last known address of the representat ive of the pet i t ioner

MFIDAVIT OF MAITING

Stat.e of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Isaac I ,r / .  Zisselman the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Isaac  W.  Z isse lman
Young,  Kap lan ,  Ede ls te in ,  e t  a l
277 Park  Ave.
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

the representat ive
said wrapper is the

Sworn to before me this
29th day of  January,  7982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 29, l9B2

Brightwater Towers Inc.
3000 Marcus Ave.
Lake Success ,  NY 11040

Gent.lemen:

Please t .ake not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
PursuanL to secLion(s) 1090 of the Tax law, any proceeding in court  to revi-ew
an adverse decision by the St.aLe Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the date
o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone / l  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
fsaac  W.  Z isse lman
Young,  Kap1an,  Ede ls te in ,  e t  a I
277 Park  Ave.
New York, NY 10017
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

RCI Development Corp.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9A of the Tax Lar* for
t h e  F I Y I E  3 / 3 1 / 7 2  &  7 3  &  1 2 / t 9 l 7 3 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and
of the Department of Taxat ion and Finance, over 18
the 29th day of January, 7982, he served the within
mai l  upon RCI Development Corp.,  the pet i t ioner in
enclosing a true copy thereof in a securely sealed
as  fo l lows:

AFFIDAVIT OF MAILING

says that he is an employee
years of age, and that on

not ice  o f  Dec is ion  by  cer t i f ied
the within proceeding, by
postpaid \ , rrapper addressed

RCf Development Corp.
3000 Marcus Ave.
Lake Success ,  NY 11040

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

that  the said addressee is  the pet i t ioner
forth on ry.ld wrapper is e last  known address

Sworn to before me this
29th day of January, 7982



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the
o f

RCI Development

Pet i t ion

C o r p . AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a DeterminaLion or a Refund of Corporat i -on
Franchise Tax under Art ic le 9A of the Tax law for
the  F IYIE 3137172 & 73  & 12 /18 /73 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Isaac W. Zisselman the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Isaac  Id .  Z isse lman
Young,  Kap lan ,  Ede ls te in ,  e t  a l
277 Park  Ave.
Ner* York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said
herein and that the address

addressee is the
set forth on s

representat ive
vJrapper is the

of the representat ive o pet i t ioner

Sworn to before me this
29th day of January, 7982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 29, I9B2

RCI Development Corp.
3000 Marcus Ave.
Lake Success ,  NY 11040

Gentlemen:

Please take not ice of the Decision of the St.ate Tax Commission enclosed
herewith.

You have now exhausted your right of revier+ at the administrative level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst. i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the date
o f  th is  no t ice .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
wi th th is  decis ion maV be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone ll (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Isaac Irr I .  Zisselman
Young, Kaplan, Edelstein, eL aI
277 Park  Ave.
New York, NY 10017
Taxing Bureau's Representat ive



STATE OF NE[\I YORK

STATE TAX CO}IMISSION

In the Matter of the Pet i t ion

o f

GIICK CONSTRUCTION CORP.

for Redeterminat ion of a Def ic iency or for
Refund of Franchise Tax on Business Corporat ions
under Art ic le 9-A of the Tax Law for the Fiscal
Years  ended March  31 ,  1971,  March  31 ,  7972 and
March 31 ,  1974.

In the Matter of the Petition

o f

BRIGHTI{7ATER TOI'IERS, INC.

for RedeterminaLion of a Def ic iency or for
Refund of Franchise Tax on Business Corporations
under Art ic le 9-A of the Tax Law for the l iscal
Year ended March 31, 1971 through the Fiscal
Year  ended March  31 ,  L974.

DECISION

In the Matter of the Petition

RCI DEVETOPMENT CORP.

for Redeterminat ion of a Def ic iency or for
Refund of Franchise Tax on Business Corporat ions
under Art ic le 9*A of the Tax law for the Fiscal
Years ended March 31, 7972 and March 31, 1973
and the Period ended December 18, L973.

Pet i t . ioner,  Gl ick Construct ion Corp.,  3000 Marcus Avenue, lake Success,

New York 11040, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of f ranchise tax on business corporat ions under Art ic le 9-A of the Tax

Law fo r  the  f i sca l  years  ended March  31 ,  1971,  March  31 ,  1972 and March  31 ,

1974 (Fi le No. 24755).
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Pet i t . ioner,  Br ightwater Towers, Inc.,  3000 Marcus Avenue, Lake Sucess, New

York 11040, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of franchise tax on business corporat ions for the f iscal  year ended March 31,

1971 through the f iscal  year ended March 31, tg74 (Eire No. 24756).

Pet i t ioner,  RCI Development Corp.,  3000 Marcus Avenue, Lake Success, New

York 11040, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of franchise tax on business corporat ions under Art ic le 9-A of the Tax law for

the f iscal  years ended Harch 31, 7972 and March 31, 7973 and for the period

ended December 18, 1973 (Fi le No. 24757).

A consol idated formal hearing was held before Doris Steinhardt,  Hearing

Off icer,  at  the off ices of the State Tax Commission, Two World Trade Center,

New York ,  New York ,  on  March  11 ,  19Bl  a t  9 :15  A.M.  Pet i t ioners  appeared by

Young, Kaplan, ziegLer & Zisselman, Esqs. (rsaac I t I .  Zisselman, Esq. and lanny

M.  Saga l - ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,

Esq.  (Ange lo  A .  Scope l l i to ,  Esq. ,  o f  counse l ) .

ISSUE

lJhether petitioner Glick Construction Corp. and

Brightwater Towers, Inc. and RCI Development Corp.,

combined franchise tax reports for the fiscal years

through March 31, 1974.

i ts subsidiar ies, pet i t ioners

should be permitted to file

ended Uarch 31, 197L

FINDINGS OF FACT

1. During the years in issue, pet i t ioner Gl ick Construct ion Corp. ("Gl ick")

owned a1l of  the issued ahd outstanding stock of pet i t ioner Brightwater Towers,

Inc. ("BTI";  and pet i t ioner RCI Development Corp. ("RCI") and f i led cornbined

franchise tax reports under Art ic le 9-A of the Tax law with the named subsidiar ies.
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2. From 1964 through 1968 Gl ick and BTI f i led combined franchise tax

reports after having received the permission of the Audit  Divis ion to do so.

3. For unexplained reasons, Gl ickrs long-t ime cert i f ied publ ic accountants,

who were rel ied upon to f i le al l  tax returns and who had access to al l  books

and records and other relevant facts to properly prepare reLurns, neglected to

make any Federal  or New York State f i l ings on behalf  of  Gl ick, BTI and RCI for

the f iscal  years ended March 31, 1969 through March 31, 1974. Unt i l  th is

omission came to l ight in L974, Gl ick had no reason to doubt the competency of

i ts accountants in such matters.

4. In October,  I974, Gl ickrs nerd accounLants prepared and f i led franchise

tax reports for Gl ick, BTI and RCI for each of the f iscal  years 1959 through

1974. The 1969 and 1970 reports were prepared on a separate basis,  whi le the

reports for 1971 through 1974 were prepared on a combined basis.

5. The Audit  Divis ion denied Gl ick permission to f i le on a combined basis

for f iscal  years 1971 through 1974 and recomputed taxes on an individual basis.

The Divis ion issued to Gl ick three not ices of def ic iency, under date September 15,

1977, assert ing addit ional f ranchise taxes, scheduled as fol lows:

FYE TAX INTEREST CREDITS APPIIED BATANCE

3 /37 /71
3137 /72
3/37/74

$17  , 968 .00
29  .784 .AO
6 ,964 .AO

$6 ,738 .00
9 ,381 .96
r , 697  . 48

$24,706 .oA
\4 ,L69 .63

- 0 -

issued to BTI four

assert ing addit ional

-0 -

$24 ,996 .33
8 ,66L .48

not ices of

franchise

On the same ground, the Audit Division

def ic iency, under date September 15, 7977,

taxes ,  schedu led  as  fo l lows:

FYE

313L l7 r
3131172
3 /37173
3137174

TAX

$4 ,  152 .00
4 ,507 .00
4,282.00
4 ,098  .  00

INTERXST

$1 ,557 .00
7 ,4 r9  . 7 t
1 ,364 .89

99B .89

TOTAL

$5  , 709  . 00
5 ,926 .77
5 ,646 .89
5  , 096 .  89
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0n September 15, L977, the Audit  Divis ion issued to RCI three not ices of

def ic iency assert ing addit ional f ranchise taxes due, scheduled as fol lows:

$19,122.73
43,04L.36

s89 .38

6. fn the course of i ts construct ion business, Gl ick was approached by

local 365 of the Automotive ldorkers Union (the "Union") to act as general

contractor for a nohprofit rental housing project for the elderly sponsored by

the Union, to be cal led t 'Roy Reuther Houses" (  the ' tProject") .  The Project is

located on Seagirt Avenue in Far Rockaway, New York.

7. The Project consists of one reinforced concrete bui lding containing

four wings of 13, 17, 21 and 25 stor ies, respect ively,  and contains 917 dwel l ing

units.  The cost of  the Project was to be f inanced by a 95 percent mortgage

loan of the New York Housing Finance Agency ("Ifi 'A") and the balance of the

funds was to be represented by equity contributed by the Union.

8. The Union requested Glick to act as consultant/developer for the

Project.  Accordingly,  Gl ick formed RCI in Apri l  of  1970 to perform this

funcLi-on, s ince these services are normal ly performed by a separate, albei t

related, ent i ty.  Since G1ick's general  contract ing business usual ly requires

payment and performance bonds to be furnished to the institutional lenders, it

r+as imperat ive to keep Gl ick's f inancial  statements so1ely on the basis of i ts

construct ion act iv i t ies.

9. Idhen the Union found Lhat it was unable to provide the equity required

fqr development of the project, the New York State Division of Housing and

Community Renewal ("DIICR") authorized a change of concept to a limited profit

project that would be owned by a housing partnership to be formed by RCI, that

FYB

3/3L172
3 /37 /73
72/  LBl73

TAX

$ 14 ,542 .  00
32  , 638 .00

460 .00

INTEREST

$  4 ,580 .73
10 ,403 .  36

r29 .38

TOTAI
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is ,  Seag i r t  Houses  Assoc ia tes .  I t  was  agreed tha t  Seag i r t  Houses  Assoc ia tes

would purchase the land from the Union at the date of the closing of the IIFA

mortgage loan for the development of the Project.

10" At the loan closing, which was held on June 30, L972, Seagir t  Houses

Associates received an I trA mortgage loan not to exceed $25r845r000.00 which

represented  94 .42  percent  o f  the  es t imated  pro jec t  cos t  o f  $27,3721000.00

recognized by DHCR in computing the IIFA mortgage loan. The required equity of

$1r527r000.00  depos i ted  by  Seag i r t .  Houses  Assoc ia tes  a t  the  loan c los ing

(represent ing 5.58 percent.  of  the est imated project cost)  was pr incipal ly

obtained by admitt . ing investor- l imited partners into Seagir t  Houses Associates

for a 50 percent interest in the partnership. R.CI retained a 5 percent interest

as a general  partner in the partnership.

11. The f inancial  est imates for the Project ref lected a construct ion fee

($11179,803.00)  to  be  pa id  to  G l ick  as  genera l  con t rac tor  o f  the  Pro jec t  and a

deve loper 's  fee  ($300,000.00)  to  be  pa id  to  RCI  as  deve loper  o f  the  Pro jec t ,

for their  respect ive servi-ces in regard to the Project.

L2 .  A I I  o f  RCI 's  g ross  rece ip ts  in  the  years  1971 th rough 1973,  inc lus ive ,

represented developer 's fees earned on the Roy Reuther Houses project bui l t  by

G l i c k .

13. In December, 1973, Gl ick merged RCI into i tsel f  because the develop-

ment work on the Roy Reuther project had been completed and Glick had no

foreseeable housing project on the drawing board which would require the

development services of RCI.

14. BTI is a limited profit housing company (' 'LPHC") organized under

Art ic le I I  of  the New York Private Housing Finance law. BTI is also under the

supervision of DHCR.
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15. BTI owns and operates a low and moderate income housing project

consist ing of two high-r ise bui ldings which contain a total  of  736 apartments

("Brightwater Towers").  Br ightwater Towers is located at 5011601 Surf  Avenue,

in the Brighton Beach sect ion of Brooklyn, New York.

L6. Br ightrrater Towers was constructed by Gl ick as general  contractor for

BTI.  The construct ion was completed on or about November 1, 1965.

L7 .  BTI 's development of Br ightwater Towers was f inanced by:

(a) a mortgage loan made to BTI by IIFA on February 11,
1964, under Art ic les I I  and I I I  of  the Private Housing
F inance Law,  in  the  f ina l  p r inc ipa l  amount  o f  $14,161,000.00 ,
and

(b) capital  contr ibuted to BTI by i ts sole shareholder,
G l ick ,  as  fo l lows:

( i )  $ 3 7 0 , 4 0 7 . 0 0  i n  c a s h  ( $ 1 6 5 , 0 0 0 . 0 0  f o r  c a p i . t a l
stock and $205 ,407 .00 for debentures),  and

( i i )  $1 ,270,593.00  by  Gl ick  accept ing  debentures  o f  BTI
in payment of a port ion of Gl ick's fees as bui lder/
developer for BTI.

18. BTI had to be formed as an ent i ty separate from Glick to comply with

the Private Housing Finance Law. However, it was always recognized by New York

and by the Federal government that the primary incentive in regard to the

ownership of such projects was the abi l i ty to ut i l ize the tax losses generated,

which was accomplished in this case by the f i l ing of consol idated returns with

the  IPHCrs  parent  (G l ick ) .

19. The Internal Revenue Service found that the late fil ing of the Federal

corporate tax returns in the years 1969 through 1974 was due to reasonable

cause.

CONCLUSIONS OF LAW

A. That subdivis ion 4 of sect ion 211 of

Tax Commission, in i ts discret ion, to require

Tax law authorizes the State

permit a parent corporation

the

or
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and i ts r+hoI ly-owned subsidiary to make a report  on a combined basis.  However,

no combined report covering a foreign corporation not doing business in New

York may be required, unless the Commission deems such a report  necessary

because of intercompany transact ions or some agreement,  understanding, arrange-

menL or transact ion which distorts income or capital ,  in order to properly

re f lec t  tax  l iab i l i t ies .

B. That dur ing the periods in issue, the Tax Commission provided, by

regulation, that in determining whether the tax would be computed on a conbined

basis,  i t  would consider var ious factors, including the fol lowing:

(1) Idhether the corporaLions were engaged in the same or
re la ted  l ines  o f  bus iness ;

(2) Whether any of the corporations were in substance
merely departments of a unitary business conducted by the
ent ire group;

(3) [./hether the products of any of the corporations were
sold to or used by any of the other corporat ions I

(4) lt]hether any of the corporations performed services
for,  or loaned money to, or otherwise f inanced or assisted
in the operat ions of any of the other corporat ionsl

(5) Whether there were other substantial intercompany
transact ions among the const i tuent corporat ions. Former 20
N Y C R R  s . 2 8 ( b ) .

The essential elements of these factors have been carried over into the current

regulat ions which were effect ive for taxable years beginning on or after

January 1, 1976, and which provide in pert inent part :

"In deciding whether to permit or require combined reports
the fol lowing two (2) broad factors must be met:

(1) the corporat ions are in substance parts of a unitary
business conducted by the ent ire group of corporat ions, and

(2) there are substant ial  intercorporate transact ions
among the corporat ions.tr  20 NYCRR 6-2.3(a)
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The nandatory language of the current regulations takes cognizance of

those elements which the Tax Commission has consistently deemed to be the key

factors in determining whether combination should be permitted or required,

i .e. ,  Lhe unitary naLure of the business conducted by the corporat ions, and

whether there were substant ial  intercorporate transact ions among the corporat ions.

Matter of Annel Holding Corp. et  al . ,  State Tax Commission, Augusq. 2, 1973,

determinat ion conf inned, Annel Holding Corp. v.  Procaccino, 77 Misc. 2d 886

(Sup.  Ct . .  A lbany  Co.  1974) ;  Mat te r  o f  N .  K .  Wins ton  Corp .  e t  a1 . ,  S ta te  Tax

Commission, August 21, 7974; Hatter of  Alpha Computer Service Corporat ion et al . ,

State Tax Commission, September 28, 7979; Matter of  Montauk Improvement,  Inc.

and Montauk Cour,r t{y Club, Inc.,  State Tax Commission, September 28, 7979.

These factors must be given part icular emphasis,  al though al l  f ive factors of

former 20 NYCRR 5.28(b) must be considered.

C. That the Audit  Divis ion properly denied pet i t ioners leave to f i le

combined franchise tax reports. RCI r+as the consultantldeveloper for the Roy

Reuther Houses, a l imited prof i t  project owned by Seagir t  Houses Associates, in

which RCI held a five percent interest as general partner. Its income was

entirely attributable to its own business endeavors and not to intercompany

transact ions with i ts parent or s ister corporat ion. BTI owns and operates the

Brightwater Towers housing project;  i ts prof i t  or loss is pr imari ly the result

of  operat ion of that specif ic property,  instead of being due to intercompany

transact ions. Annel Holding Corp.,  supral  Matter of  Starrett  Housing Corporat ion,

State Tax Commission, June 20..  1974.



D. That the pet i t ions of

Inc. and RCI Development Corp.

issued September 15, 1977 are

DATED: Albany, New York

JAN 2I 1982

-9-

Gl ick Construct ion Corp. ,

are hereby denied and the

susta ined in fu l l .

Brightwater Towers,

notices of deficiency

COMMISSION


