
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Harold Gal l in

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the Years 1975 - 1977.

SLate of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and thaL on
the 12th day of October,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Harold Gal l in,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Harold Gal l in
89-85 S.W.  6 th  Cour t
Plantation, Fl 33324

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service wlthin the State of New York.

sa id  addressee

AFFIDAVIT OF MAITING

is  the pet i t ioner
the last known address

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
12Lh day of October,  7982

AUII-IOR]ZED T

that the
forth on said wrapper is

041'l S PURSU:II{T
SECTION i?4

ADMII'{:STJIN
TO :I'A}I IAf/



STATE OF NEW YORK

STATE TAX COMMISSION

In the Hatter of  the Pet i t ion
o f

Harold Gal l in

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  7975 -  1977.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and Lhat on
the 12th day of October,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Mil ton Krei tzman the representat ive of the pet i t ioner in
the within proceeding, by enclosing a Lrue copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mil ton Krei tzman
3150 Pa lm A i re  Dr .  N .  (406)
Pompano Beach, FL 33060

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service wiLhin the State of New York.

That deponent further says that the said addressee is the representative
said wrapper is theof the pet i t ioner herein and that the address set fort

Iast known address of the representat ive of the pet i oner .

Sworn to before me this
12th day of October,  1982.

ALITi{illn_i?
0A!'i.i,5 i,t-;
Sli,C:i-i i j l i



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  12 ,  I9B2

Harold Gal l in
89-85 S.W.  6 th  Cour t
Plantation, FL 33324

Dear  Mr .  Ga l l in :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review aL the administrative level.
Pursuant to sect ion(s) 722 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept.. TaxaLion and Finance
law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone i l  (518) 457-2070

Very truly yours,

STATB TAX COMMISSION

cc: Pet iLioner 's Representat i -ve
Mil ton Krei tzman
3150 PaIm A i re  Dr .  N .  (406)
Pompano Beach, Ft 33060
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

HAROTD GAII,IN

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax law for the Years 1975,
1976 and 1977.

Pet i t ioner ,  Haro ld  Ga l l in ,  89-85  S.W.  6 th

33324, f i led a pet i t ion for redeterminat ion of

unincorporated business taxes under Art ic le 23

1975, 7976, and 1917 (Fi1e No. 29694).

Court ,  Plantat ion, Flor ida

a def ic iency or for refund of

of the Tax law for the vears

DECISION

0n 0ctober 8, L981, pet i t ioner advised the Stat.e Tax Comnission, in

wriLing, that he desired to waive a small claims hearing and to submit the case

to the St.ate Tax Commission, based on the ent ire record contained in Lhe f i le.

After due considerat ion of said record, the Commission renders the fol lowing

d e c i s i o n .

ISSIIfi

Whether the pet i t ionerrs act iv i t ies as an outside salesman const i tute the

carrying on of an unincorporated business, the income from which is subject to

unincorporated business tax for tax years 7975, 7976 and L977 .

FINDINGS OF FACT

1. Pet i t . ioner,  Harold Gal l in,  and trouise Gal l in,  his wife,  f i led New York

State Income Tax Resident Returns for the years at issue. Pet. i t ioner,  Harold

Gal l in,  did noL f i le unincorporated business tax returns for said 
" . . r"

2.  0n Apri l  14, 1980, the Audit  Divis ion issued a Not ice of Def ic iency

againsL the pet i t ioner together with an explanatory Statement of Audit  Changes
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for subjecl  years assert ing unincorporated business tax of $947.63 and interest

thereon o f  $265.73  fo r  a  to ta l  o f  $1 ,2L3.36 .  The issuance o f  the  Not ice  o f

Def ic iency and Statment of Audit  Changes hras on the grounds that " [a]s there is

no agreemenl between your pr incipals as to the divis ion of your working t ime

for New York State unincorporated business tax purposes you are considered an

independent agent carrying on an Unincorporated Business. Accordingly,  for New

York SLate Income Tax purposes you are an independent agent carrying on an

Unincorporated Business and therefore subject to the tax.t t

3.  For subject years, pet i t ioner was a sales representat ive for two (2)

or  th ree  (3 )  p r inc ipa ts .

4 .  P e t i t i o n e r  r e c e i v e d  i n c o m e  o f  $ 2 9 , 1 5 0 . 0 0 ,  $ 2 8 , 6 0 0 . 0 0  a n d  $ 2 8 , 6 0 0 . 0 0

from Swir l ,  fnc. for the years 1975 through 7977, respect ively.  He received

income f rom one or  two o ther  p r inc ipa ls  in  thE sum o f  $17,137.00 ,  $301310.00

and $30,953.00  fo r  the  years  1975 th rough 7977,  respec t ive ly .

5. Pet i t ioner,  Harold Gal l in,  argued that the income earned from his

act iv i t ies as an outside salesman for Swir l ,  fnc. was not subject to unincorporated

business tax as the services he rendered were those of an employee and not

those of an independent contractor.  The pet i t ioner offered in evidence a

letter,  dated January 7, 1981 executed by Dennis LI.  Gleaves, Vice-President of

Swi r l ,  fnc . ,  wh ich  s ta t .es ,  in  re levant  par t ,  tha t :

t t ln response to your request for a statement concerning
your employee status with Swirl for the calendar years
1975, 1976 and 7977 , f have reviewed your records and found
that for the years in quest ion, Swir l  did withhold and pay
FICA on your earnings. During this period, f  suppose one
could say that you were considered to be an employee of the
company. t'

6 .  Pet i t ioner  Haro ld  Ga l l in  d id  no t  ma in la in  an  o f f i ce  fo r  the  purpose 'o f

sel l ing goods and did not employ any assistanLs in the conduct of his act iv i t ies.
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7. Pet i t ioner conLended that he travel led throughout the Northeast in

pursuit  of  his dut ies of sel l ing merchandise. His comrnission rate was intended

to defray Lhe expenses necessary to carry out ful l  coverage of the Lerr i tory

assigned to him by Swir l ,  Inc. When the expenses became excessive, the pet i t ioner

was obl igated to carry addit ional l ines to increase his income in order to

enable him to retain his ernployment with Swirl, Inc.

8 .  Swi r l ,  Inc . r  3S a  mat te r  o f  po l i cy ,  d id  no t  p rov ide  any  o f  i t s  employees

with health and welfare benefits, and neither did the company provide a pension

plan. I t  did provide disabi l i ty,  social  securi ty,  unemployment and workers'

compensat ion benef i ts .

9.  Pet i t ioner further contends that he was always an employee of Swir l ,

Inc. and the company directed al l  of  his act iv i t ies as such, including terr i tory

covered and customers contacted in such terr i tory.  The company required

periodic reporls as to the performance of his dut ies, orders taken and t ime

devoted Lo coverage of the terr i tory and customers. Appointments were made in

advance as per schedules mai led to the company every week. Pet i t ioner maintained

an individual ret i rement (" fRA", plan for 1976 and 1977.

CONCIUSIONS OF IAW

A. That the pr incipals represented by Harold Gal l in for the subject years

did not exercise suff ic ient direct ion and control  over his act iv i t ies so as to

const i tute an employer-employee relat ionship with any such pr incipal.  That the

sel l ing act iv i t ies of the pet. i t ioner consituted the carrying on of an unincorpor-

ated business in accordance with the meaning and intent of  sect. ion 703, subdivis ion

(a) of the Tax Law, and that income derived therefrom is subject to unincorporated

business tax imposed under secLion 701, subdivis ion (a) of the Tax Law.



B. That the pet i t ion

Def ic iency  issued Apr i l  14 ,

interest as may be lawfully

DATED: Albany, New York

0 cT :! il 
' l.*?
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of Harold GaII in is

1980 is  sus ta ined,

due and owing.

denied, and the Not ice of

together with such addit ional

STATE TAX COMMISSION

rCTI{G

ISSIONER


