
STATE OF NEW YORK

STATE TAX COMMISSION

In the l{atter of the Petit ion
o f

Charles Gal1ic

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art icle 23 of the Tax Law for
the Year  1974.

State of New York
County of Albany

Jay Vredenburg, being duly svrorn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 5th day of May, 1982, he served the within notice of Decision by cert i f ied
mail upon Charles Gall ic, the petit ioner in the wiLhin proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Char les  Ga l l i c
I{olver Hol low Rd.
GIen Head, NY 11545

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

further says that the  sa id  addressee
address  se t  fo r

,/

said wrappef is

AI'FIDAVIT OF MAITING

is the petit ioner
the last known address

That deponent
herein and that the
of the pet. i t ioner.

Sworn to before me this
5th day of May, 7982.



STATE OF NEI,i YORK
STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Char les Gal l ic

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art icle 23 of the Tax Law for
the Year  1974

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes
of the Department of Taxat ion and Finance, over
the 5th day of May, 1982, he served the within
mai l  upon leonard J.  Kaiser the representat ive
proceeding, by enclosing a true copy thereof in
wrapper  addressed as  fo l lows:

and savs that he is an employee
18 years of age, and that on

not ice of  Decis ion by cer t i f ied
of lhe petit ioner in the within

a secure ly  sea led  pos tpa id

Leonard  J .  Ka iser
75 Jackson Ave.
S y o s s e t ,  N Y  1 1 7 9 1

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusLody of
the United States Postal  Service within the State of New York.

That deponent
of the petit ioner
last known address

Sworn to before me this
5th day of May, 1982.

further says that the said addressee is
herein and that the address set forth on
of the representative of the peti. j , ioner.

(/,

the representative
said wrapper is the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 5, 7982

Char les  Ga l l i c
Wolver Hol low Rd.
Glen Head, NY 11545

D e a r  M r .  G a l l i c :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in court  to review an
adverse decision by the St.ate Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning Lhe computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Albany, New York 12227
Phone tl $18) 457-2070

Very truly yours,

STATE TAX CO}MISSION

cc: Petit ioner' s Representative
leonard J .  Kaiser
75 Jackson Ave.
Syosset ,  NY 11791
Taxing Bureaur s Representative



STATE OF NEI,i YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

CHARIES GAIIIC

for Redeterminat ion of a Def ic iency or for
Refund of UnincorporaLed Business Tax under
Ar t i c le  23  o f  the  Tax  Law fo r  the  Year  L974.

Whether pet i t ioner  was an independent  contractor

wi th h is  act . iv i t i -es on behal f  o f  Rie l ly  Company,  Inc.

DECISION

or an employee in connect ion

du r i ng  1974 .

Pe t i t i one r ,  Cha r l es  Ga l l i c ,  Wo lve r  Ho l l ow  Road ,  G len  Head ,  New York  11545 ,

f i led a pet i t ion for  redeterrn inat ion of  a def ic iency or  for  refund of  unincorpor-

ated business tax under Ar t ic le  23 of  the Tax law for  the year  1974 (Fi le  No.

27A2q .

A sma l l  c l a ims  hea r i ng  was  he ld  be fo re  Ca r I  P .  I { r i gh t ,  Hea r i ng  O f f i ce r ,  a t

the of f ices of  the State Tax Commission,  Two l {or ld  Trade Center ,  New York,  New

York ,  on  Oc tobe r  28 r  1981  a t  1 :15  P .M.  Pe t i t i one r  Cha r l es  Ga l l i c  appea red  w i th

Norman A.  Senior ,  Esq.  and Gi lber t  l .  Per lman,  Esq.  The Audi t  Div is ion appeared

by  Ra lph  J .  Vecch io ,  Esq .  (Anna  D .  Co1e l l o ,  Esq . ,  o f  counse l ) .

ISSUE

FINDINGS OF FACT

1. Pet i t ioner,  Charles Gal l ic,  f i led a New York State Income Tax Resident

Return for 1974, on which he reported his occupat ion to be a "consultantrr .  He

did not f i le an unincorporated business tax return for said year.

2. On JuIy 11, 1978 the Audit .  Divis ion issued a Statement of Audit

Changes against. the petitioner on the grounds that he was an independent agent

carrying on an unincorporated business. Accordingly,  on October 13, 1978 the
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Audit  Divis ion issued a Not ice of Def ic iency for 1974 imposing unincorporated

b u s i n e s s  t a x  o f  $ 1 , 1 7 7 . 7 2 ,  p J - u s  i n t e r e s t  o f  $ 3 4 9 . 9 6 ,  f o r  a  t o t a l  d u e  o f  $ 1 , 5 2 7 . 6 B .

3. During the year in issue pet i t ioner was a salesman and styl ist  for

Riel ly Company Inc.,  a manufacturer of menrs and r,romen's sportswear. He worked

sole1y and exclusively for Riel ly Company Inc. under the supervision and

direct ion of i ts Vice-President.  and chief operat ing off icer,  G. Gerard Riel ly.

Petitioner lvas prohibited from representing any other company. Rietly Company

Inc. could discharge the pet i t ioner "aL wi l l " .

4.  The pet i t ioner was directed by Riel ly Company Inc. as to what customers

he could or could not call upon. The company set the price to be charged for

the goods sold by pet i t ioner.  A11 sales made by pet i t ioner required wri t ten

approval by Rietly Company Inc. Petitioner was in daily telephone communication

with his supervisor and met direct ly with him at least once a week. The manner

in which customers would be approached to purchase goods was solely r+ithin

Rie l l y  Company fnc . ' s  con t . ro l .

5.  Riel ly Company Inc. provided workman's eompensat ion for the pet i t ioner.

He was also enrol led in the company's BIue Cross/Blue Shield and major medical

p l a n s .

6. Pet i t ioner was indirect ly "reimbursedrt  for expenses incurred on behalf

of Rielly Company Inc. by receiving a commission at twice the rate than prevailing

in the industry.  The addit ional commission, according to company, was paid to

pet i t ioner with the understanding that he would bear al l  the expenses incurred

by him. This procedure set up by the company also helped the company with its

cash f low problem.

7 .  R ie l l y  Company fnc . ' s  p lan t  and main  o f f i ce  was loca ted  in  Va la t ie ,

New York which was approximately 150 miles from New York City and the pet i t ioner 's
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residence. Riel ly Company Inc. provided the pet i t ioner with off ice space but

no cler ical  or secretar ial  assistance in New York City.  Pet i t ioner was required

to be at Riel ly Company fnc. 's New York off ice to pick up telephone messages

and mai l ,  meet salespeople, purchase piece goods, tr im, buttons and other

accessories, and to attend weekly styl ing meetings. Pet i t . ioner ut i l i 'zed an

area of his home to prepare reports,  perform cler ical  act iv i t ies and to occasion-

al ly receive samples from his pr incipal.  Riel ly Company Inc. suppl ied the

pet i t ioner with stat ionery, forms, samples and other equipment.

8. Pet i t ioner retained a part- t ime clerk/secretary to assist  in the

performance of his dut ies at his home off ice. The pet i t ioner deducted on

Federal  Form 1040 Schedule "C" $2 ,200.00 for the cost of  his home off ice and

$4,193.00  fo r  secre tar ia l  he lp .  The pe t i t ioner  a lso  deducted  under  "cos t  o f

goods sold" the cost of  buying samples of competi tors goods that he used in his

styl ing work for Riel ly Company fnc.

9. Pet i t ioner received a Form 1099 rather than a V-2 Form from Riel ly

Company Inc. No social  securi ty or income taxes were withheld from his compen-

sa t ion .

CONCIUSIONS OF tAW

A. That Rielly Company exercised sufficient direction and control over

pet i t ioner 's sales act iv i t ies during L974 so as to creaLe an employee-employer

relat ionship within the meaning and intent of  sect ion 703(b) of the Tax Law.

B.  That  pe t i t ioner rs  ac t iv i t i -es  as  a  sa lesman and s ty l i s t  (consu l tan t )

did not const i tute the carrying on of an unincorporated business. Thus, the

commission income he received during the year in issue was noL subject to

unincorporated business income tax.
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Ga l l i c  i s  g ran ted

erroneous and is

and the Not ice of

c a n c e l l e d .

C. That the pet i t ion of Charles

Def ic iency  da t .ed  October  13 ,  1978 was

DATED: Albany, New York

MAY 0 5 1982
TAX COMMISSION


