
STATE Otr'NEW YORK

STATE TAX COMT{ISSION

In the Matter of the Fetition
o f

Robert Freeman

for Redeternination of a Deficiency or B Revision
of a Determination or a Refund of, Unincorporated
Business Tax uader Article 23 of the Tax Law for
the Years 7975 - 1976.

AIT'IDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 4th day of June, 1982, he served the r.iithin notice of Decision by certified
mail upon Robert Freeman, the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wtapper addressed
as fol lows:

Robert Freeman
34 Bonnie Dr.
Idestbury, NY 11590

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United $tates Posta1 Service within the State of New York.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
4th day of June, 1.982.

addressee is the petit ioner
wravber is the last address

that the said
forth on said



STATE OT NEW YORK
STATE TAX COMMISSION

fn the Matter of the Petition
o f

Robert Freeman

for Redeterminat ion of a Def ic iencv or a Revision
of a Determination or a Refund of iJnincorporated
Business Tax under Art ic le 23 of the Tax traw for
the Years 1975 - 1976

AFTIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that.  on
the 4th day of June, 1982, he served the h?ithin not ice of Decision by cert i f ied
mail upon Lawrence S. Zeff the representative of the petitioner in the within
proceedinS, hy enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Lawrence S. Zeff
21 Holly lane
Jer icho ,  NY 11753

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the petit ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pel i t ioner.

the representative
said wrapper is the

Sworn to before me this
4th day of June, 1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 4, 1982

Robert. Freeman
34 Bonnie Dr.
Westbury, NY 11590

Dear  Mr .  Freeman:

Please take not ice of the Decision of the St.ate Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) IZZ of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Ru1es, and musL be commenced in the
Supreme Court of the StaLe of New York, Albany Counly, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - l l t igat ion Unit
A1bany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t . ioner '  s Representat ive
lawrence S.  Ze f f
21  Ho1 ly  Lane
Jer icho ,  NY 11753
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ROBERT FREEMAN

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of.  the Tax law for the Years 1975
a n d  1 9 7 6 .

1 .  Pet i t ioner ,  Rober t

for Robert  Freeman-Special ,

DECISION

Freeman f i led unincorporated business tax returns

a so le  p ropr ie to rsh ip ,  fa r  sub jec t  years .

Pet i t ioner,  Robert  Freeman, 34 Bonnie Drive, Westbury, New York, f i led a

pet i t ion for redeterminat ion of a def ic iency or for refund of unincorporated

business tax under Art ic le 23 of the Tax Law for the years 1975 and 1976 (Fi le

No. 26142).

A smal l  c laims hearing was held before Samuel Levy, Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  August  25 ,  1981 a t  10 :45  A.M.  Pet i t ioner  Rober t  F reeman appeared by

Lawrence S. Zeff  an.d, Douglas Freeman, CPA's. The Audit  Divis ion appeared by

Ralph  J .  Vecch io ,  Esq.  (Ange lo  A .  Scope l l i to ,  Esq. ,  o f  counse l ) .

ISSIIE

Whether the performance of services by pet i t ioner Robert  Freeman as an

employee of MBR Produce Corporation, RMD Produce Corporation and Robert Freeman

Produce Corporat ion was so interrelated and integrated rsi th his unincorporated

business so as to subject his corporate salar ies to unincorporated business tax

fo r  the  years  a t  i ssue.

FINDINGS OF FACT
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2. 0n February 7 ,  1979, the Audit  Divis ion issued a Not ice of Def ic iency,

aga ins t  pe t i t ioner  asser t ing  un incorpora ted  bus iness  Lax  o f  $4 ,821.14  p lus

i n t e r e s t  o f  $ 9 7 8 . 6 2  f o r  a  t o t a l  o f  $ 5 1 7 9 9 . 7 I .  T h e  N o t i c e  o f  D e f i c i e n c y  w a s

based on a Statement of Audit  Changes dated September 14, 1978 wherein as a

result  of  a f ie ld audit .  i t  was determined that pet i t ioner 's act iv i t ies for MBR

Produce Corporat ion, RMD Produce Corporat ion and Robert  Freeman Produce Corporat ion

were performed in furtherance of his unincorporated business and, therefore,

pe t i t ioner 's  sa la r ies  f rom these corpora t ions  was sub jec t  to  un incorpora ted

bus iness  tax .

3. Pet i t ioner 's unincorporated business known as Robert  Freeman-special

(hereinafter I 'Special")  was engaged pr incipat ly in sel l ing frui t  and produce

consigned to i t  by farmers and cooperat ives for which i t  received commissions.

Rarely did i t  make purchases for i ts own account.

Pet i t ioner had no specif ic dut ies nor performed

func t ion  fo r  Spec ia l .  Pe t i t ioner 's  so le  cont r ibu t ion

f inancing i ts operat ions.

any

to

sa les  or  purchas ing

Spec ia l  cons is ted  in

Special 's day to day operat ions were conducted by i ts sole employee, who

received a f ixed salary plus an equal share of the net prof i ts.  losses of

Spec ia l ,  were  borne so le ly  by  pe t i t ioner .

4 .  MBR Produce CorporaL ionrs  (here ina f te r  ' rCorpora t ion  / f1 " )  p r inc ipa l

business act iv i ty is to purchase frui t  and produce direct ly for retai lers for

fee .  In  some ins tances ,  Corpora t ion  /11 ,  purchased merchand ise  fo r  i t s  own

account.  and sold such merchandise to the retai lers.

Corporat ion l f l  was founded by pet i t . ioner and two unrelated part ies who

each own a one third interest in i ts outstanding capital  stock.
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Petit ioner's duties for Corporation l f l  consisted primari ly of contacting

retai lers on a daily basis for the purpose of taking orders for fruiL and

produce.

5.  RMD Produce Corpora t ionrs  (here ina f te r  r tCorpora t ion  l f2 " ) ,  p r inc ipa l

business act. iv i ty consisted of purchasing frui t  and produce from wholesalers

which i t  then sold to retai lers.  Corporat ion t f2 was founded by pet i t ioner and

two unrelated part ies who each own a one third interest in i ts outstanding

cap i ta l  s tock .

Pet i t ioner 's pr incipal duty for Corporat ion Jf2 was the day to day purchasing

of frui ts and produce.

6. Robert  Freeman Produce Corporat ionts (hereinafter "Corporat ion / f3")

pr incipal business act iv i ty consisted of purchasing frui ts and produce for i ts

own account which i t  then sold to retai lers.  Pet i t ioner is the sole shareholder

of Corporat ion l l3.

7. Each of the foregoing ent i t ies employs i ts own bookkeeper to maintain

i ts separate books and records as wel l  as separate bank accounts.

B. Corporat ions 1, 2,  and 3 withheld Federal ,  New York State and social

securi ty taxes from the compensat ion paid to pet i t ioner.

CONCI,USIONS OF I,AW

A. That the services rendered by pet i t ioner RoberL tr ' reeman for Corporat ions

1, 2 and 3 were independent of,  and not in furtherance of his unincorporated

consignment business so as to const i tute part  of  a business regular ly carr ied

on by him. Therefore, the salar ies received by pet i t ioner for services rendered

as an employee of said corporat ions are exempt from unincorporated business tax

in accordance with the meaning and intent of  sect ion 703 subdivis ion (b) of the

Tax traw which provides, in relevant part ,  that:
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"The performance of services by an individual as an employee
o r . . .  o f f i c e r . , .  o f  a  c o r p o r a t i o n . . .  s h a l l  n o t  b e  d e e m e d  a n
unincorporated business, unless such services const i tute
part  of  a business regular ly carr ied on by such indivi-dual."

In  Mat te r  o f  Naro f f  v .  Tu l l y ,  55  A.D.2d,775,  the  cour t  he ld :

' tThe clear purpose of the proviso in subdivis ion (b) is to
prevent an individual entrepreneur from sheltering the
unincorporated business tax income which derives from the
conduct of his unincorporated business in the form of
salar ies for services as an employee or off icer of the
corporate ent i t ies, in a si tuat ion where the corporate
ent i t ies exisL pr imari ly to advance the business purposes
of the unincorporated entity and do not have an independent
and unrelated business purpose."

B. That the servi-ces rendered by pet i t ioner for subject years as an

employee of Corporat ions 1r 2 and 3, were not so interrelated and integrated

with his unincorporated business act iv i t ies as to const iLute part  of  a business

regular ly carr ied on by him and, therefore, the salary received from said

corporat ions is not subject to uni,ncorporated business tax.

C. That the pet i t ion of Robert  Freeman is granted and the Not ice of

Def ic iency issued February 7, 7979 is

DATED: Albany, New York

JUN O 4 1982

hereby cancel led

TAX COMMISSION

tdr*1
IDENT

SSIONER


