
STATB OF NEW YORK

STATE TAX CO}IMISSION

In the Matter of the Pet i t ion
o f

louis Fietta

for Redeterminat ion of a Def ic iency or a Revision
of a Delermination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax La,w for
the  Years  1974,  1975 & 1976.

That deponent further says
herein and that the address set
of the pet i t ioner.

AFFIDAVIT OF MAIIING

that the said addressee is the pet i t ioner
forth on said wrappet' is the last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and thaL on
the 4th day of August,  1982, he served the r+i thin not ice of Decision by
cert i f ied mai l  upon louis Fietta,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid r l , rapper addressed
as fo l lows:

louis Fietta
Rn /f2 Sweet Rd.
Manl ius,  NY 13104

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the- exi lusive care and cuitody of
the united states Postar service within the state of New york.

Sworn to before me this
4th day of August,  1982.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Louis Fietta

for Redetenninat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  1974,  1975 & 1976.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  !982, he served the rvi thin not ice of Decision by
cert i f ied mai l  upon Robert  J.  McVay the repnesentat ive of the peLit ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Robert  J.  McVay
2I7 Ti lden Dr.
E .  Syracuse,  NY 13057

and by deposit ing same enclosed in a postpa:Ld properly addressed wrapper in a
(post of f ice or off ic ial  depository) under l lhe exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the sa-id addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the represent.at ive of the pet i t ioner.

Sworn to before me this
4th day of August,  1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 4, 75182

louis Fietta
PJ ll2 Sweet Rd.
Manl ius, NY 13104

Dear  Mr .  F ie t ta :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant t .o sect ion(s) 722 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albarny County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation andl Finance
Law Bureau - l i t igat ic,n Unit
Albany, New York L2221
Phone #  (518)  457-2A7At

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ionerrs  Representat ive
Robert J. McVay
217 Ti lden Dr .
E.  Syracuse,  NY 13057
Taxing Bureau' s Representative



STATE OF NEI,{ YORK

STATE TAX CO}IMSSION

In the Matter of the petit ion

of

I.OUIS FIETTA

for Redetermination of Deficiency
Refund of Unincorporated Busines"Article 23 of rhe Tax ilr-;;;;;"
1975  and  1976 .

DECISION

or for
Tax under
Years 797 4r,

Petit ioner, rouis Fietta, p,D rf2 sweet R:oad, Manlius, New york 13104, f i led
a petit ion for redetermination of i lef iciency or for refund of unincorporated
business tax under Art icle 23 of the Tax traw for the years 1g74r 1975 and 1976
(File No. 25699).

A small clairns hearing was held before ,arthur Johnson, Hearing 0ff icer, at
the off ices of the state Tax cornmission, 333 East washington street, syracuse,
New York,  on 0ctober  29r  19g1 at  9 :15 A.M.  r?et i t ioner  appeared by Rober t  J .
Mcvay, c.P.A. The Audit Division appeared by Rarph J. vecchio, Esq. (paul
Lefebvre,  Esq.  o f  counsel ) .

ISSUE

whether petit ionerrs income from the operation of two mobire home parks is
subject to unincorporated business tax.

FINDINGS OF FACT

1' Petit ioner, louis Fietta, f i led New york state personal incone tax
returns for the years 7974r 1975 and 1976. 0n each return petit ioner reported
a business loss from the operation of a restaurant. and bar. He also reported
as rental income, income from the operation o.f two mobile home parks. petit ioner
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f i led New York State unincorporated business tax returns for the same years on

which the business loss from the restaurant. and bar was reported.

2. 0n November 13, 7978, as the result of a f ield audit,  the Audit

Division issued a Notice of Deficiency against petit ioner assert ing addit ional

personal income tax of $gOS.24 for 1975 andl 1976 and unincorporated business

tax  o f  $4 ,151 .17  fo r  7974 ,1975  and  1976  p lus  pena l t y  and  i n te res t  o f  $1 ,157 .09 ,

fo r  a  to ta l  due  o f  $5 ,611 .50 .

The Audit Division held petit ionerrs rental income from the mobile

horne parks subject to unincorporated business tax.

3. Petit ioner executed a consent f ixing the period of l imitation for

assessment of personal income and unincorpo'rated business taxes for the year

1974,  to  Apr i l  15,  1979.

4. At a pre-hearing conference, the p'spssnal income tax issues were

resolved and the unincorporated business ta.xes were adjusted to $3,718.16. In

addit ion, the negligence penalty imposed puLrsuant to section 685(b) of the Tax

Law was cancelled.

5. Petit ioner operated two mobile home parks in the Syracuse area. One

park had 190 lots and the other 100 with a 75 percent average occupancy rate.

Tenants in the parks owned their own mobiler home. Petitioner provided the

hook-up for sewer, water, elect.r ic and gas. In addit ion petiLioner provided

the services of rubbish removal, snowplowinLg and maintenance of the roads, and

sewer and water lines. The tenant is respc,nsible for the maintenance of the

lot ,  heat  and ut . i l i t ies .

Pet. i t ioner employs a manager at ea.ch park to col lect rents, rent

vacant lots and generally oversee the opera.t ion. Petit ioner also employs

maintenance personnel.
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The lots are rented on a month to month basis.

6. Petit ioner maintained separate books and records for the mobile home

park operation. The bar and restaurant was not located on the premises of

either of the mobile home parks.

CONCI,USIONS OIF IAW

A. That section 703(e) of the Tax Lau'provides that an owner of real

propertyr a lessee or a f iduciary sha1l not be deemed engaged in an unincor-

porated business solely by reason of holdin.g, leasing or nanaging real property.

That petit ioner's operation of two mobile home parks did not constitute

the carrying on of an unincorporated business within the meaning and intent of

section 703(a) of the Tax law but rather constituted the leasing of real

property for his own account which activity' is excluded from the meaning of an

unincorporated business pursuant to section. 703(e) of the Tax law and 20 NYCRR

203.13. Accordingly, petit ioner's income d.erived therefrom is not subject to

the imposit.ion of unincorporated business t.ax.

B. That the petit ion of louis Fietta is granted and the Notice of Deficiency

issued November 13, 1978 is cancelled.

DATED: Albany, New York

AUG 0 4 igSz
i[CTIITG

STATE TAX COT,IMISSION


