
STATE OF NEi{l YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Hyman Esses AFFIDAVIT Otr'MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the Years 1968 - L977.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 23rd day of Arpi l ,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Hyman Esses, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Hyman Esses
1215 East  22nd St .
Brooklyn, NY 11210

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusiody of
the united states Postar service within the state of New york.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
23rd  day  o f  Arp i l ,  1982.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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STATE OF NEt^/ YORK
STATE TAX COMMISSION

In the Matter of the Petition
of

Hyrnan Esses

That deponent furLher says that the said addressee is
of the pet i t ioner herein and that the address set forth on
last known address of the representat ive of the pet i t ioner

AFF]DAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  1968 -  1 .971.  :

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 23rd day of Arpi l ,  1982, he served the within not ice of Decision by
certified mail upon Michael Dinkes the representative of the petitioner in the
within proceeding, bY enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Michael Dinkes
I s r a e l o f f ,  T r a t t n e r  &  C o . ,  P . C .
11  Sunr ise  PIaza
Val ley Stream, NY 11581

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postar service within the staLe of New york.

the representative
said wrapper is the

Sworn to before rne this
23rd  day  o f  Arp i l ,  1982.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Apri l  23, 1982

Hynan Esses
1215 East 22nd, Sr-.
Brooklyn, NY 11210

Dear  Mr .  Esses :

Please take not ice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to section(s) IZZ of the Tax law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allor^red in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - lit.igation Unit
Albany, New York 72227
Phone lI (518) 457-2070

Very truly yours,

STATB TAX COMMISSION

Feti t ioner '  s Representat ive
Michael Dinkes
I s r a e l o f f ,  T r a t t n e r  &  C o . ,  P . C .
11 Sunrise PLaza
Val ley Stream, NY 11581
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ions

o f

}IYMAN ESSES

for Redeterminat ion of Def ic iencies or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1968,
1 9 6 9 . 1 9 7 0  a n d  I 9 7 I .

Whether pet i t ioner,

unincorporated business

Pet i t i one r ,  Hyman  Esses ,  7215  EasL  22nd  S t ree t ,  B rook l yn ,  New York  11210 ,

f i led pet i t ions for  redeterminat ion of  def ic iencies or  for  refund of  unincorpor-

ated business tax under Ar t ic le  23 of  the Tax law for  Lhe years 1968,  1969,

1 9 7 0  a n d  1 9 7 1  ( F i l e  N o .  0 0 3 5 9 ) .

A  fo rma l  hea r i ng  was  he ld  be fo re  James  T .  P rende rgas t ,  Hea r i ng  O f f i ce r ,  a t

the of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,  New

York ,  on  Sep tember  20 ,  1978  a t  2 :45  P .M.  Pe t i t i one r  appea red  by  I s rae lo f f ,

T r a t t n e r  &  C o . ,  P . C .  ( M i c h a e l  D i n k e s ,  E s q . ,  o f  c o u n s e l ) .  T h e  A u d i t  D i v i s i o n

appea red  by  Pe te r  C ro t t y ,  Esq .  (Pau l  A .  Le febv re ,  Esq . ,  o f  counse l ) .

]SSIJE

DECISION

a salesman,  v /as an employee who was not  subject  to

t a x .

FINDINGS OF FACT

1.  Pet i t ioner ,  Hyman Esses,  t imely f i led New York State income tax

re tu rns  f o r  7968 ,  7969 ,  797A  and  1971 .  On  sa id  re tu rns  Mr .  Esses  repo r ted

business income as a salesman.  He d id not  f i le  any unincorporated business tax

re tu rns  f o r  sa id  vea rs .

2 .  On  December  28 ,  1973  a  No t i ce  o f  De f i c i ency  was  i ssued  aga ins t  pe t i t i one r

f o r  1 9 6 8 , 7 9 6 9  a n d  1 9 7 0  i m p o s i n g  u n i n c o r p o r a t e d  b u s i n e s s  t a x  o f  $ 2 r 0 3 9 . 6 7 ,  p l u s



i n t e r e s t  o f  $ 4 3 9 . 5 7 ,  f o r  a

Def ic iency was a Statement

pe t i t i one r ' s  ac t i v i t i es  as

t a x .
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t o t a l  d u e  o f  $ 2 , 4 7 9 . 2 4

of Audit  Changes which

a salesman was subject

AtLached to the Not ice of

stated that the income from

to the unincorporated business

3 .  On  Ap r i l  11 ,  7975  a  No t i ce  o f  De f i c i ency  was  i ssued  aga ins t  pe t i t i one r

fo r  1971  impos ing  un inco rpo ra ted  bus iness  tax  o f  $726 .83 ,  p lus  i n te res t  o f

$730 .42 ,  f o r  a  t o ta l  due  o f  $857 .25 .  A t tached  to  t he  No t i ce  o f  De f i c i ency  r . / as

a Statement  of  Audi t  Changes which stated in  par t  that  pet i t ionerrs act iv i t ies

were subject  to  the unincorporated business tax.

4 .  Du r i ng  the  yea rs  1968  th rough  1971 ,  Mr .  Esses  was  a  sa lesman  fo r

Richlyn laborator ies,  fnc. ,  (Richlyn)  a manufacturer  of  gener ic  drugs.  He a lso

was a salesman for  Medical  Chemical  Corporat ion s ince 1968 and Hypho-Med,

Inco rpo ra ted  s ince  1969 .

5.  Pet i t ioner ,  Hyman Esses,  test imony re lated pr imar i ly  to  years when h is

sales act iv i t ies were involved wi th only  one corporaXion (Richlyn) .  His

test imony in reference to h is  act iv i t ies wi th the other  two corporat ions was

l im i ted .

6.  Mr.  Esses c la imed that  h is  expenses were re imbursed by Richlyn.

However,  no ev idence was submit ted to substant ia te the c la im.

7.  Richlyn issued wage and tax stat .ements to h im.  However,  the statements

l is ted h is  income as other  compensat ion and no deduct ions for  Federal  i -ncome

L a x e s ,  F . I . C . A .  t a x e s  o r  s t a t e  i n c o m e  t a x e s  w e r e  i n d i c a t e d .

8.  Richlyn d id cover  Mr.  Esses by a company ret i rement  p lan.  He paid h is

own Socia l  Secur i ty  tax and he had a sel f -paid reLi rement  p1an.

9.  No breakdown was submit ted to show the gross income and expenses

at t r ibutable to each corporat ion.  There was no agreement  as to d i -v is ion of  h is
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t ime or  ef for t  among the corporat ions.  He sold s imul taneously for  them.

had no set .  hours to work.

CONCI,USIONS OF I,AW

A. That  the income recei -ved by pet i t ioner ,  Hyman Esses,  dur ing 1968

through 1971 const i tu ted income f rom his  regular  business of  se l l ing for  the

three corporat ions and not  compensat ion as an employee exempt f rom the imposi t ion

of  unincorporated business tax in  accordance wi th sect ion 703(b)  of  the Tax

law .

He

B.  Tha t

carry ing on of

s e c t i o n  2 0 3 ( a )

tax imposed by

C .  Tha t

dated December

sus ta ined .

DATED: Albany, New York

pet i t ioner,  Hyman Esses, act iv i t i -es as a salesman const i tuted the

an unincorporated business tax within the meaning and intent of

of the Tax Law and he is subject to the unincorporated business

sect ion 707 of the Tax law.

the pet i t ions of Hyman Esses are denied and the Not ice of Def ic iency

28,1973 and the  Not ice  o f  Def ic iency  da ted  Apr i l  11 ,  1975 are

APR 2 3 1982
COMMISSION


