
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Irving Druckman and Son
d/bla Li t t . le Rock Furni ture AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
t h e  Y e a r s  1 9 7 2 ,  1 9 7 3  &  1 . 9 1 4 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of November, L982, he served the within not ice of Decision by
cert i f ied mai l  upon Irving Druckman and Son, dlb/a Li t t le Rock Furni ture the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Irving Druckman and Son
dlbla Li t t le Rock Furni ture
200 LexingLon Ave.
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(posL off ice or off ic ial  depository) under the exclusive care and custody of
the Unit .ed States Postal  Service within the State of New York.

That. deponent further says
herein and that the address set
of the pet i t ioner.

Svrorn to before me this
26th day of November, 7982.

that the said addressee is the pet i t ioner
forth on said wrappPr is the last known address

I;;fio'*"HsuAN? ro
NISTER
TAX IAW



STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion
o f

Irving Druckman and Son
dlbla Li t t le Rock Furni ture AFFIDAVIT OF MAITING

for Redetermination of a Deficiency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  7972,  1973 & 7974.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the DeparLment of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of November, 1.982, he served the within not ice of Decision by
certified mail upon David Kipper the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

David Kipper
5 B .  57rh  Sr .
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United St.ates Postal Service within the State of New York.

That deponent
of the pet i t ioner
last known address

Sworn to before me this
26th day of November, 1982.

further says that the said addressee is
herein and that the address set forth on

the representative
said wrapper is the

of the representat ive of the pet. i t iory:r .
..-_"\ / --**)

NISTER



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 26, L982

Irving Druckman and Son
dlbla Li t t . le Rock Furni ture
200 Lexington Ave.
New York ,  NY 10016

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 722 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi t  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the St.ate of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concernj-ng the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.. Taxation and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone il (518) 457-2070

Very truly yours,

STATE TAX COMM]SSION

Petit ioner' s Representative
David Kipper
5  E .  57 rh  S t .
New York, NY 10022
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COI{MISSION

In the Hatter of the Petition

o f

IRVING DRUCKUAN & SON
DIBIA rrTTtE RocK FURNTTTTRX

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax Law for the Years 7972,
1973 and 1974.

DECISION

Petit ioner, Irving Druckman & Son d/b/a l i t t le Rock Furniture, c/o David

l. Kipper, Esq., 5 East. 57th street, New York, New York, f i led a petit ion for

redetermination of a deficiency or for refund of unincorporated business tax

under Art icle 23 af the Tax law for the years 1972, 1973 and 1974 (Fi le No.

19415 ) .

A formal hearing was held before Robert. A. Couze, Hearing 0ff icer, at the

off ices of the State Tax Commission, Two World Trade Center, New York, New

York,  on Hay 20,  1981 at  1 :15 P.M.  Pet i t ioner  appeared by David L.  K ipper ,

Esq. The Audit Division appeared by Ralph J. vecchio, Esq. (Barry Bresler,

Esq.  ,  o f  counsel ) .

ISSIIES

I. Whether, for purpose$ of computing unincorporated business taxes due,

Irving Drucknan & Son, d/b/a little Rock Furniture, is entitled to allocate a

port ion of i ts income to out-of 'state sources.

II. Whether commissions received and reported by Michael Druckman from

Pulaski Furniture Company of New York, Inc. should have been reported or

received by petit ioner.
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FINDINGS OF FACT

1. For the tax years I972r 1973 and 1974 petit ioner was a partnership

engaged in business as a rfFurniture Hanufacturers Representativetr with offices

located at 200 Lexington Avenue, New York, Nel* York 10016.

2. For the tax years 7972, 1973 and 1974 the petit ioner f i led "New York

State Income and Unincorporated Business Tax Partnership Returnfs]" (IT-204).

Tat 1972, petit ioner signed a ' tConsent Fixing Period of l i rnitat ion Upon Assess-

ment. of Personal Income and Unincorporated Business Taxesfi until April 15,

7977 .

3. Subsequent to a field audit conducted by the Income Tax Bureau of the

petit ioner's business operations for the tax years 7972r 1973 and 7974, adjust-

ments were made to the frPartnership Returnsr' (IT-204) for the respective tax

years which were reflected in the t imelyItNotice of Deficiency" issued Apri l  11,

1977 assert ing a deficiency in the base amounts of unincorporated business tax

due ,  as  fo l l ows :  L972  -  $2 ,264 .13 ;  L973  -  $2 ,988 .43 ;  L974  -  $2 ,939 .24 .

4. For tax year 7972, pet. i t ioner's unincorporated business tax due was

attributable to the follor,rring adjustments:

(a) lfre inclusion of business income of l{ichael Druckman a
one-third (U3) partner of petit ioner in the amount of g18,372.00 in
that. commissions received bv Michael Druckman from Pulaski Furniture
Corporation as a manufacturlrts representative lJere considered incone
of the partnership in that the petit ioner (rtPartnership") was the
manufacturer's representative for Pulaski Furniture Corporation.

(b) The inclusion of $3,000.00 unsubstant. iated business expenses
and additional automobile expenses of Michael Druckman.

(c) The inclusion of personal travel and entertainment of the
individual partners of the petit ioner in the amount of $3 ra06.94.

(d) The inclusion of personal automobile expenses of the indivi-
dual partners of the petitioner including insurance, in the amount of
s567.00.
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(e) The inclusion of personal telephone expenses of the individual
partners of the petit ioner in the amount of $200.00.

(f) The denial of an al location of income to sources outside New
York.

5. For tax yeax 1972 petit ioner reported that Taxable Business Income

within Schedule U-D on page 1 of the "Partnership Returnr' (IT-204) on line 30

the reo f ,  was  $40 ,351 .51 .

6. For the tax year 1972 the petit ioner's al location of incone as computed

within Schedule U-C on page 4 of the "Partnership Return" (IT-204) was disal lowed

in i ts entirety as i t  was asserted petit ioner maintained no regular place of

business without the State of New York result ing in an adjustment of $16,A20.A6.

7. That as a consequence of the foregoing, the comected taxable business

incone of petit ionerrs unincorporated business for the tax year 7972 was

deterurined to be $81,517.51 which yielded an unincorporated business tax in the

amount  of  $41483.45,  less $2,2L9.33 prev ious ly  paid,  resul t ing in  a def ic iency

in unincorporated business tax due in the anount of $2,264.13.

8. That for tax year 7973, petit ionerts unincorporated business tax due

was attr ibutable to the fol lowing adjustments:

(a) ttre inclusion of business income of l l ichael Druckman, a
one-third (1i3) partner of petit ioner in the amount of g16 ,39i.00 in
t'hat commissions received by Hichael Druckman from Pulaski Furniture
Corporation, as i ts manufacturerts representative, were considered
income of the partnership in that the petitioner (Partnership) was
the manufacturer's representative for Pulaski Furniture Corpbration.

(b) The inclusion of $3,000.00 unsubstantiated business expenses
and addit ional automobile expenses of Michael Druckman.

(c) The inclusion of personal travel and entertainment expenses
of the individual partners of the petit ioner in the amount of 

-$ZtS.lO.

(d) The inclusion of personal automobile expenses of the indivi-
9Xl qlttners of the petitioner including insurairce, in the amount of
$s57.00.
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(e) The inclusion of personal telephone expenses of the individual
partners of the petit ioner in the amount of $200.00.

(f) The denial of an al location of income to sources outside New
York.

9. That for the tax year 1973 the petit ioner reported that taxable

business income within Schedule U-D on page L of the ItPartnership Returnrr

( IT-204)  on l ine 30 thereof ,  was $46,686.00.

10. That for the tax year 7973 the petit ionerrs al location of income as

computed within Schedule U-C on page 4 of the rtPartnership Return" (IT-204) was

disallowed in i ts entirety as i t  was asserted petit ioner maintained no regular

place of business without the State of New York resulting in an adjustment of

$19  , 805  . 00 .

11. That as a consequence of the foregoing, the corrected taxable business

incoue of petit ioner's unincorporated business for the tax year 1973 was

determined to be $101,026.00, result ing in unincorporated business tax of

$5,556.43 '  less $2,568.00 prev ious ly  paid,  leav ing a def ic iency in  unincor-

porated business tax due in the amount of $2,988.43.

L2. That for tax year 7974, petit ioner's unincorporated business tax due

was attributable to the follor+ing adjustments:

(a) The inclusion of business income of Michael Druckman, a
one-third (U3) partner of petit ioner in the amount of $27,792.aa, in
that commissions received bv Michael Druckman from Pulaski Furniture
Corporation, as i ts manufaclurerts representative, were considered
income of the partnership in that the petitioner (Partnership) was
the manufacturerrs representative for Pulaski Furniture Corpbration.

(b) The inclusion of $3r000.00 unsubstantiated business expenses
and additional automobile expenses of llichael Druckman.

(c) The inclusion of personal travel and entertainment expenses
of the individual partners of the petit ioner in the amount of $800.00.
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(d) The inclusion of personal automobile expenses of the indivi*
dual partners of the petitioner includirrg insurance, in the amount of
$567 .00 .

(e) The inclusion of personal telephone expenses of the individual
partners of the petit ioner in the amount of 9200.00.

(f) The denial of an al location of income to sources outside New
York.

13. That for the tax year 1974 the petitioner reported that taxable

business income within Schedule U-D on page 1 of the 'fPartnership Return"

( IT-204)  on l ine 30 thereof ,  was 947,349.00.

14. That for the tax year L974 the petit ionerfs al location of income as

computed within Schedule U-C on page 4 of the "Partnership Return" (IT-204) was

disallowed in i ts entirety as i t  was asserted petit ioner maintained no regular

place of business without the State of New York resulting in an adjustment of

$19  , 260 .  00 .

15. That as a consequence of the foregoing, the conected taxable business

income of petit ioner's unincorporated business for the tax year 1974 was deemed

to be $98,968.00 arriving at unincorporated business tax in the amount of

$5 '443.24,  less $2,604.00 prev ious ly  paid,  resul t ing in  a def ic iency in  unincor-

porated business tax due in the amount of $2 1839.24.

16. The grounds upon which the petitioner relied in rnaking its elaim for

re l ie f  are as fo l lows:

{a) with respect to the disal lowance of the petit ionerts al location
of a port. ion of i ts income to out-of-state sources, i t  al leged
that the incone was generated from out-of-state sales from
out-of-state faci l i t ies ( in Virginia and in North Carolina).

(b) with respect to the lumping of Michael Druckmants income with
that of petit ioner, i t  al leged that there h'as no basis for such
action and that the Audit Division was arbitrary and capricious
in doing so.
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17. The petit ioner herein consisted of two partners. Michael Druckman, a

resident. of New York State for the years in issue, owned a one-third interest

and his father, frving Druckman, owned the other two-thirds interest. Its

sales staff consisted of the two partners and 4 or 5 other salesmen.

18. Petitioner lras a manufacturer's representative for Pulaski Furniture

Corporation; a company it iuterchangeably referred to as Pulaski Furnilure

Corporation of Virginia and/or Pulaski of Virginia.

19. Pulaski Furniture Corporation was a publicly-held company which was

traded over-the-counter and which was located in the Cornnonwealth of Virginia.

It had an oral agreement with petitioner wherein the lat.ter hras its exclusive

sell ing agent in the terri tories specif ied, i .e., New York City, the State of

New Jersey, all of Canada and Puerto Rico and certain specified national

accounts. Approxirnately 50 percent of the sales petitioner generated for

Pulaski Furniture Corporation were made at the latterts High Point furniture

market. The furniture market was the Southern Furniture Market Center, Hain

Street' High Point, North Carolina" The market consisted of showrooms and

off ices, complete with telephones, etc. Petit ioner used the rnarket for a 10

day to 2 week period twice a year. One partner would spend a couple of days a

month over a period of two to three months in preparation for the shows.

20. All  work pertaining to petit ioner's sales generated in l l igh Point was

completed in High Point.

21. Pulaski Furniture Corporation paid petit ioner for al l  sales that i t

generated.

22. Petitioner is not registered with the State of North Carolina as doing

business therein, nor does it  f i le North Carolina business tax returns, nor

does it have a telephone listing in North Carolina.
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23. Petit ioner's partners, Uichael- Druckman and his father, Irving Druckman,

owned less than I percent each of the shares of Pulaski Furniture Corporation

of Virginia.

24. Pulaski Furniture Company of New York, fnc. was a jobber, buying its

furniture for resale from Pulaski Furniture Corporation of Virginia. I ts stock

was held 50 percent by Irving Druckman and the other 50 percent by his nephew,

David Druckman. Petitioner contended thal it. and "Pulaski Furniture of New

York are separate and dist inct entit ies that pe.rform different functions, have

di f ferent  ownership and contro l ,  are in  d i f ferent  bus inesses ent i re ly . . . ' f .

Petitioner also contended that "Pulaski Furniture of Virginia is separate and

distinct in ownership from Pulaski Furniture of New yorktt.

25. Michael Druckman was a comnissioned sales agent for Pulaski Furniture

Company of New York, Inc.

26. Most of the salesmen Lhat n'ork for petit ioner also work for Pulaski

Furniture Company of New York, Inc.

27. Both Pulaski Furniture Company of New York, fnc. and petit ioner are

situated in the same building in New York City, i .e. 200 Lexington Avenue.

28. Both of petit ionerrs partners reported on its IT-204 New York State

Partnership Returns for the years in issue that they devoted 100 percent of

their t ime to petit ionerrs affairs. However, at the hearing herein, Michael

Druckman testified that as to his time that was a mistake and that. he devotes

just f ra  l i t t1e more"  than hal f  o f  h is  t ime to pet i t ioner 's  a f fa i rs .

29. Hichael Drucknan filed an unincorporated business tax return and

reported the commissions that he received from Pulaski Furniture Company of New

York,  Inc.
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30. Except for the two items in issue herein, the petit ioner concedes al l

of the other audit items that gave rise to the Statement of Audit Changes and

the Notice of Deficiencv herein.

CONCIUSIONS OF I,AW

A. That Irving Druckman and Son dlbla little Rock Furniture was a separate

and distinct. entity frorn that of Pulaski Furniture Company of New York, fncorpor-

ated. Accordingly, the commissions earned by Michael Druckman from sales he

generated for said Pulaski Furniture Company of New York, Inc. were properly

reportable on his personal income and unincorporated business tax returns and

Lhat said commissions had no nexus with petit ioner.

B. That Tax law section 707 subsection (a) provides:

"$707 Allocation to New York. (a) General. - rf  an unincorporated
business is carried on both within and without this stater.-.. there
shall  be al located to this state a fair and equitable pori ion of the
excess of i ts unincorporated business gross incorne over i ts unincor-
porated business deductions. If  the unincorporated business has no
regular place of business outsregular  p lace of  bus iness outs
shal l  be a l located to  th is

C. That petit ioner had no regular place of business outside New

State. Accordingly, for purposes of computing unincorporated business

due, petit ioner is not entit led to al locate a port ion of i ts income to

sources.  (Giordano v.  s tate,Tax commiss ion,  (Dl6;  52 A.D.2d 6gLr  3g2

s76.)

York

taxes

out-of-state

N . Y . S . 2 d



D. That the petit ion herein is

of Law ttAtt, supra; and that, except

of Deficiency is sustained.

DATED: Albany, New York

N0v 261982
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granted to the extent indicated in Conclusion

as so granted, the remainder of the Notice

STATE TAX COMMISSION

( \ v'i/44t)' /


