
STATE

STATE

OT NEW YORK

TAX COUMISSION

In the Matter of thETetiEion
o f

George L. Doublier

for Redetermination of a Deflciency or a Revision
of a Determination or a Refund of Uni.ncorporated
Business Tax under Art icle 23 af the Tax law for
the Year 7969.

AFFIDAVIT OF MAIIING

is the petit ioner
the last known address

State of New York
County of Albany

_ - J"y Vredenburg, being duly sworn, deposes and says that he is an employee
o"f th9 Department of Taxation and Finance, over 18 yeirs of age, and thal on
the_ 18th day of May, t982, he served the within notice of Decision by cert i f ied
mair upon George L. Doublier, the petit ioner in the within proceeding, ty
enclosing a t.rue copy thereof in a securely sealed postpaid wrapper iddrlsseA
as fo l lows:

George L. Doublier
2 Edgemere Dr.
Matawan, NJ A7747

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the- exl lusive care and cuiiody of
the united states Postal service within the state of New york.

that the said
forth on said

L

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
18th day of  Hay,  1982.

addressee



STATE OF NEW YORK
STATE TAX COMISSION

In the Matter of the Petition
o f

George L. Doublier

for Redetermination of a Deficiency or a Revision
of a Deterrnination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Year 1969

AFFIDAVIT OF MAIIING

Stale of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 18th day of May, 1982, he served the within notice of Decision by cert i f ied
mail upon Barry Salkin the representative of the petitioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Barry Salkin
Kelley, Drye & Warren
350 Park Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) undei the- exi lusive care and cuitody of
the united states Postal service within the state of New york.

That deponent
of the pet.itioner
last known address

further says that the said addressee
herein and that the address set forth,

the representative
said wrapper is the

i s
on

Sworn to before rne this
18th day of May, 1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

llay 18 , 1982

George l.  Doublier
2 Edgemere Dr.
Hatawan, NJ 07747

Dear Mr.  Doubl ier :

P1ease take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 722 of the Tax law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civi l  Practice laws and Ru1es, and must be commenced in the
Supreme Court of the State of Nerv York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX CO}TMISSION

Petit ioner t s Representative
Barry Salkin
Kelley, Drye & Warren
350 Park Ave.
New Yorkn NY 10022
Taxing Bureaut s Representative



STATE OT NEW YORK

STATE TAX COMUISSION

In the Matter of the Petit ion

o f

GEORGE t. DOUBTIER

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax la*r for the Year 1969.

DECISION

Peti t ioner,  George L. Doubl ier,  2 Edgemere Drive, Matawan, New Jersey

07747, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Article 23 of the Tax Law for the year 1969

( F i l e  N o .  1 9 9 9 9 ) .

A forrnal hearing was held before Archibald F. Robertson, Jr., Ilearing

Off icer,  at  the off ices of the State Tax Commission, Two World Trade Center,

New York, New York, on July 18, 1979 at" 1;15 P.M. Pet i t ioner appeared by

Trubin, Si l lcocks, Edelman & Knapp, Esqs. (Ethan levin-Epstein, Esq.,  of

counsel) .  The Audit  Divis ion appeared by Peter Crotty,  Esq. (J.  El ten Purcel l ,

E s q .  ,  o f  c o u n s e l ) .

ISSUES

I .  Whether the business act iv i t ies of pet i t . ioner,  George L. Doubl ier,  as

an odd-lot broker for 1.969, constituted the carrying on of an unincorporated

business, thereby subjecting said petitioner to unincorporated business tax.

I I .  Whether pet i t ioner is el ig ible for a refund of unincorporated business

tax paid for the year 1969 under Article 23 of the Tax l,aw.

FINDINGS OF FACT

1. Petit.ioner timely filed a joint New York State Income Tax Nonresident

Return for 1969, listing his address as 2 Edgeurere Drive, Matawan, Nere Jersey
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07747. Said pet i t ioner f i led Ner.r  York State an unincorporated business tax

return for 1969, as weII as the prior years of. 1967 and 1968.

2. On JuIy 15, 1g7O, the Audit  Divis ion issued a Statement of Audit

Changes against pet i t ioner disal lowing the subtract ion of that port ion of a

reported gain attributable to the fair market value of the sale of a New York

Stock Exchange membership as of December 31, 1959. Pet i t ioner had made such

modification on his personal income tax and unincorporated business income tax

returns for 1969. This resulted in an increase frorn $27,792.47 to $341369.77

in personal income tax and an increase from $201507.60 to $251677.60 in unincor-

porated business tax. These taxes due were offset against $59r955.73 in tax

withheld, plus payments on est imated tax, result ing in a def ic iency of $90.98

in personal income tax due.

3 .  Pet i t ioner ,  George L .  Doub l ie r ,  f i l ed  on  Apr i l  12 ,  1973,  a  fo rmal

claim for a refund af 7969 unincorporated business taxes paid by hirn in the

amount of $25 1667.60, on the grounds that income earned by him that year was

earned as an employee hence not subject to such tax. 0n June 30, 
'1975, 

a

formal Notice of Disallowance was mailed to petitioner who, on June 28 , 7977,

f i led a t imely pet. i t ion for a formal hearing.

4. Pet i t ioner,  George L. Doubl ier,  was employed by DeCoppet & Doremus, a

New York odd-lot  stock dealer,  in a number of increasingly responsible posit ions

fron 1928 to 1954. In 1954, pet i t ioner purchased a membership in the New York

Stock Exchange with his own funds and was thereupon engaged by DeCoppet &

Doremus as an associate odd-lot  broker,  a posit ion for which such membership

was a prereguisi te.  This relat ionship was memorial ized in a let ter agre€ment

addressed to peLitioner and signed by Henry S. Noble on behalf of DeCoppet &

Doremus. The sixth paragraph in this agreement reads as follows:
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"Your associat ion with us hereafter wi l l  be as an independent associate
broker and an expert consultant, and not as an employee. You will
therefore noL participate in any bonuses, or other employee benefits
or Social Security palrments . rl

Pet i t ioner also cont inued as head of the f i rm's telephone department,  a capacity

in which he had functioned prior to his engagement as a broker. In June, 1969

petitioner sold his membership on the New York Stock Exchange and terminated

his business as an odd-1ot stock broker,  as indicated on his New York StaLe

unincorporated business tax return for 1969.

5. Pet i t . ioner was described and treated as an independent associate

broker and an expert consultant and not as an employee by DeCoppet & Doremus

throughout the period herein involved. Exchange Menbers acting as associate

odd*lot brokers for Lhe f i rm were uniformly classi f ied as independent contractors

by the firm, a relationship which was formally memorialized on the first page

of the DeCoppet & Doremus Brokers'  Manual.

6.  Pet i t ioner lJas contractual ly obl igated to perform services solely for

DeCoppet & Doremus during the period herein involved and was compensated on a

cormission basis.

7. Pet i t ioner 's agreement with DeCoppet & Doremus provided that as an

independent odd-lot  broker associated with the f i rm he was inel i l ; ib le for

bonuses, employer social  securi ty payments, or other enployee benef i ts.

B. Petitioner has failed to adduce any evidence Lo establish that DeCoppet

& Doremus withheld income taxes or social security taxes from his compensation

or made any unemployment insurance payments in his behalf.

9.  DeCoppet & Doremus provided pet i t ioner with a work space, secretar ial ,

c ler ical  and local telephone services, and related off ice faci l i t ies free of

charge during the period herein involved. Petitioner was charged for long

distance telephone cal ls at cost.
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10. Pet i t ioner 's general  work act iv i t ies were governed by the DeCoppet &

Doremus brokers'manual,  which stated the f i rmts operat ing pol ic ies and procedures,

many of which lrere required by the Floor Department of the New York Stock

Exchange. I t  required pet i t ioner to obtain the consent of a partner before

pursuing certain signi f icant courses of act ion. Subject to such consent,

pet i t ioner enjoyed and was encouraged to exercise discret ion based on pract ical

experience in performing his day-to-day act iv i t ies.

CONCI.USIONS OF IAI.J

A. That sect ion 703(a) of the Tax traw def ines an unincorporated business

as  inc lud ing  " . . .any  t rade,  bus iness  or  occupat ion  engaged in . . .by  an  ind iv idua l

or unincorporated ent i ty.  .  . ' t .

B. That.  pursuant to sect ion 703(b) of the Tax Law, " [ t ]he performance of

services by an individual as an employee.. .shal l  not be deemed an unincorporated

business, unless such services const i tute part  of  a business regular ly carr ied

on by such individualr ' .

C. That the sLandard to be applied in determining whether or not a

taxpayer is an "employeet' or an "independent contraclort' may be stated as

fo l lows:

"The distinction between an employee and an independent contractor
has been said to be the difference between one who undertakes to
achieve an agreed result  and to accept the direct ions of his employer
as to the manoer in which the result  shal l  be accomplished, and one
who agrees to achie\ze a certain result but is not subject to the
orders of the employer as to the means which are used."
Mat te r  o f  Mor ton ,  284 N.Y.  167,  a t  p .  172;  quoted  in  L iberman v .
f f id  774,  a t  p .  i te  ( lYt . ) '

D. That " [ f ] rom the nature of the problem the degree of control  which

must be reserved by the employer in order to create the employer-employee

relaLionship cannot be stated in terms of mathematical  precision, and various

aspects of the relat ionship may be considered in arr iv ing at the conclusion in
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a part icular case." Matter of  l iberman v. Gal lman, id.  aL 718. I^ lhi le operat ional

guidel ines existed within which pet i t ioner was expected to perform, pet i t ioner

has fai led to adduce suff ic ient evidence to establ ish that as a pract ical

matter such guidelines deprived petitioner of either his operational autonomy

or independent discret ion in determining the most effect ive means to pursue

DeCoppet & Doremus' ul t imate goals.

B. That pet i t ioner fai led to sustain his burden of establ ishing that he

llas an employee wiLhin the meaning and intent of section 703(b) of the Tax law.

Said pet i t ioner demonstrated the indicia of an independent agent or contractor

rather than an employee. Matter of  Seifer v.  State Tax Commission, 58 A.D.2d

726,  396 N.Y.S.2d  493 (3 rd  Dept .  1977) .  Accord ing ly ,  the  income rece ived by

said pet i t ioner for his services as an odd-Iot broker for 1959 is subject to

unincorporated business tax.

F. That the pet i t ion of

is inel igible for a refund of

1969 pursuant to Art ic le 23 ot

DATED: Albany, New York

MAY 18 19Be

George l .  Doubl ier is deniedl therefore, pet i t ioner

unincorporated business tax paid for the year

the Tax Law.

COMMISSION


