
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Double D Super Del icatessen

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the Year 1974.

That deponent further says
herein and that the address set
of the pet i t ioner.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the DeparLment of Taxation and Finance, over 18 years of age, and that on
the 26th day of March, L982, he served the r+i thin not ice of Decision by
cert i f ied mai l  upon Double D Super Del icatessen the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
I,erapper addressed as fol lows:

Double D Super Del icatessen
c /o  Wi l l iam B.  D ick le r
P . O .  B o x  8 4
01d Bethpage, NY 11B04

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the Unit .ed SLates Postal  Service within the State of New York.

that the said addressee is the pet i t ioner
forth o.n-asaid wrapper iS the last known address

J )i . .
i

Sworn to before me this
26th day of March, 7982.



STATE OF NEI4I YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Double D Super Del icatessen

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of a Determination or a Refund of Unincorporated
Business Tax under Ar t ic le  23 of  the Tax Law for
the  Yea r  I 974 .

MFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, 1982, he served the within not. ice of Decision by
cert i f ied mai l  upon Wil l iam B. Dickler the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

trr l i l l iam B. Dickler
P . O .  B o x  8 4
01d Bethpage, NY 11804

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herei-n and that the address set forLh on said wrapper is the

Sworn to before me Lhis
26th day of March, 1982.

/-'



ST,A.TE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

l larch 26, 1982

Double D Super
c lo  Wi l l iam B.
P . O .  B o x  8 4
OId Bethpage,

Gentlemen:

De l ica tessen
Dick le r

NY 11804

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th th is  decis ion mav be addressed to:

NYS Dept. Taxation and Finance
traw Bureau - Litigation Unit
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Wi l l iam B.  D ick le r
P . 0 .  B o x  B 4
Old Bethpage, NY 11804
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DOUBIE D SUPER DETICATESSEN

for Redeterminat j-on of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax law for the Year 1974.

DECISION

Pet i t ioner ,  Doub le  D Super  De l ica tessen,  c /o  l { i l l i am B.  D ick le r ,  P .O.  Box

B4' Old Bethpage, New York 11804, f i led a peLit ion for redeterminat ion of a

def ic iency or for refund of unincorporated business tax under Art ic le 23 of the

Tax Law for the year 1974 (Fi le No. 21946).

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two trr ior ld Trade Center,  New York, New

York ,  on  June 4 ,  1981 a t  2 :45  P.M.  Pet i t ioner  appeared by  I { i l l i am B.  D ick le r ,

P .A.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (A lexander  l {e iss ,

E s q . . ,  o f  c o u n s e l ) .

ISSIIE

Whether  pe t i t ioner  i s  en t i t led  to  an  add i t iona l  exempt ion  o f  $10,588.64

computed under sect ion 709(2) of the Tax Law.

FINDINGS OF FACT

1. On Apri l  4,  1975 pet i t ioner f i led a 1974 New York State partnership

return wherein i t  reported net income from business of $21rI77.28 and subtracted

therefrom an exemption of $141755.34, to arr ive at taxable business income of

$61427.94 .  The $14,755.34  exempt ion  cons is ted  o f  a  spec i f i c  exempt ion  o f

$4 '166.70  ($5 ,000.00  fu l l -year  exempt ion  prora ted  fo r  the  10  months  o f  the  year

that the partnership was conduct ing business) and an addit ional exempLion of
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$ f0 '588.64 .  The add i t iona l  exempt ion  was computed under  sec t ion  7A9(2)  o f  the

Tax law and represenLs Nicholas C. DiMarcors 50 percent interest in partnership

income (one-half  of  $21 ,777.28) which was purportedly included in the separaLe

unincorporated business tax return f i led by Mr. DiMarco as the sole proprietor

o f  Go lden Star  De l ica tessen.

2 .  On March  27 ,  1978 the  Aud i t  D iv is ion  issued to  pe t i t ioner  a  Not ice  o f

Def ic iency  fo r  1974 assess ing  add i t iona l  un incorpora ted  bus iness  tax  o f  $631.53

plus interst.  Said Not ice of Def ic iency was based on an explanatory Statement

of Audit  Changes, or iginal ly dated August B, L977, wherein the addit ional

e x e m p t i o n  o f  $ 1 0 , 5 8 8 . 6 4  w a s  d i s a l l o w e d  a s ' r l T ] h i s  i n c o m e  i s  p a r t  o f  t h e  t o t a l

partnership income and Lherefore subject to the Unincorporated Business Tax".

3 .  For  the  f i rs t  ten  months  o f  1974,  Leonard  D ick le r  and N icho las  C.

DiMarco were equal partners in Double D Super Del icatessen, the pet i t . ioner

herein. Due to di f ferences of opinion, Mr. Dickler and Mr. DiMarco dissolved

the partnership effect ive October 31, 1974, said dissolut ion not being achieved

on amiable terms.

4. 0n February 1, 1974, pr ior to the dissolut ion of Double D Super

Del icatessen, Mr. DiMarco purchased from the partnership a del icatessen located

in  B lue  Po in t ,  New York .  Mr .  D iMarco  opera ted  th is  de l i ca tessen as  a  so le

propr ie to r  do ing  bus iness  as  Go lden Star  De l ica tessen.

5. Pet i t ioner did not of fer into evidence the separate unincorporated

bus iness  tax  re tu rn  o f  N icho las  C.  D iMarco ,  d /b /a  Go lden Star  De l icaLessen fo r

the year I974 nor did i t  of fer any documentary or other credible evidence to

show that the addit ional exemption of $10r58B.64, as claimed on the partnership

return'  was included in the 1974 unincorporated business gross income of Golden

Star  De l ica tessen.

{
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CONCIUSIONS OF I,AW

ThaL sect ion 709 of the Tax law provides, in pert inent part ,  that:

"There  sha l l  be  a l lowed. . . i f  a  par tner  in  an  un incorpora ted
b u s i n e s s  i s  i t s e l f  t a x a b l e  u n d e r  t h i s  a r t i c l e . . . , 4 D  e x e m p t i o n  f o r  t h e
amount of the partner 's proport ionate interest in the excess of the
unincorporated business gross income over the deduct ions. .  .  ,  but this
exemption shall be limited to the amount which is included in the
partner 's unincorporated business taxable income aftocatfe to this
sLate. .  .  r '  (underl in ing suppl ied)

B. That pet i t i -oner has fai led to susLain the burden of proof pursuant to

sect ions 722 and 689(e) of the Tax Law to show that.  i ts partner (Nichotas C.

DiMarco) included his proport ionate interest in partnership income in his

individual unincorporated business taxable income.

C. That the pet i t ion of Doub1e D Super Del icatessen is denied and the

Not ice  o f  Def ic iency  da ted  March  27 ,  1978 is  sus ta ined,  together  w i th  such

addit ional interest as may be lar+ful ly due and owing.

DATED: Albany, New York

IVIAR 2 6 1982
ATE TAX COMMISSION

c0t{'rlssr0NER


