
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Anthony & Mary Desalva

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Unincorporated
Business Tax under Ar t ic le  23 of  the Tax law for
the  Yea rs  1973  &  1974 .

That deponent further says that t
herein and that the address set forth
of the pet i t ioner.

Sr+orn to before me this L.-
22nd day of Oct.ober, 1982.

AUTIICRIZND TO ISTER

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on
the 22nd day of October,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Anthony & Mary Desalva, the pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Anthony & Mary Desalva
1273 Hardscrabble Rd.
Box 22L
Chappaqua, NY 10514

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclus{ve care and custody of
the United Stat.es Postal  Service within the State of New York.

he  sa id
on sa id

I
I
j

addressee is the pet i t ioner
t

wrapper ' is  the last  known address
i  . z  .  . ?

OATI.IS PURSUANT
SECTION 174

TAX IAW



STATE OF NE\,II Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Anthony & Mary Desalva

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  1973 & 7974.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
Lhe 22nd day of 0ctober,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Harvey M. l l fset the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy Lhereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Harvey M. l i fset
L i fse t  &  De i ly
112 St .a te  S t . ,  Su i te  1300
Albany, NY 72207

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusi-ve care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t . ioner herein and that the address set forth.on
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
22nd day of October,  7982.

AUTiili"ii i:;:it fC
0;i'i ;.lS f.;-Jfi :i LjAi{ X'
SXCrict , l  l "?4

nll,lluISiER
TO TAX LAIi/

the representative
said wrapper is  the

I



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October 22, L982

Anthony & Mary Desalva
7273 Hardscrabble Rd.
Box 22L
Chappaqua, NY 10514

Dear  Mr .  &  Mrs .  Desa lva :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) IZZ of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commissi-on can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York L2227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Harvey M. l i fset
l i f se t  &  De i ly
1 1 2  S t a t e  S t . ,  S u i t e  1 3 0 0
Albany, NY 72207
Taxing Bureau's Representat ive
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STATE OF NEW YORK

STATE TAX CO}4MISSION

In the Matter of the Petition

o f

ANTHONY DESALVA and MARY DESAIVA

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1973
and 1974.

DECISION

Peti t ioners, AnLhony Desalva and l{ary Desalva, 1273 Hardscrabble Road,

Chappaqua, New York 10514, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of unincorporated business tax under Article 23 of the Tax law

for the years 1973 and 1974 (ELLe No. 21737).

A smal l  c laims hearing was held before Carl  P. I . / r ight,  Hearing Off icer,  at

the off ices of the State Tax Commission, State Campus, Bui lding 9, Albany, New

York ,  on  Apr i l  28 ,  1981 a t  1 :15  A.M.  Pet i t ioner  Anthony  Desa lva  appeared w i th

Harvey M. lefset,  Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.

(Bar ry  M.  Bres le r ,  Esq.  ,  o f  counse l ) .

ISSUE

I'  l iheLher pet i t ioner Anthony Desalva's act iv i t ies as an insurance agent

const i tuted the carrying on of an unincorporated business.

I I .  l {hether pet i t ioner Mary Desalva, a housewife, is l iable for unincor-

porated business tax.

I1I .  Whether pet i t ioner Anthony Desalva had reasonable cause for fai l ing to

f i le New York State unincorporated business tax reLurns.
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FINDINGS OF FACT

1. Pet i t ioners Anthony Desalva and Mary Desa1va, f i led New York State

j-ncome tax resident returns for the years at issue. Petitioner Anthony Desalva

did not f i le unincorporated business tax returns for said years.

2. 0n JanuarY 76, 1978, the Audit  Divis ion issued a Stat.ement of Audit

Changes against the pet i t ioners. I t  was issued on the grounds that pet i t ioner

Anthony Desalvars act iv i t ies during 1973 and I974 const i tuted the carrying on

of an unincorporated business, and that the income derived therefrom was sub-

ject to unincorporated business tax. On January 16r 1978, the Audit  Divis ion

issued a Not ige of Def ic iency assert ing unincorporated business tax of $11227.58

p lus  pena l ty  o f  $306.90  and in te res t  o f  9312.21 .

3. During the years at issue petitioner Anthony Desalva worked under an

agent 's income bui lders conLract as a l i fe insurance sol ic i t ing agent for M.P.

Arden Associates general agent.s for National Life fnsurance Conpany. During

the years at issue pet i t ioner sold l i fe insurance and various t l4pes of insurance

for other pr incipals.  He reported the commission income which he received as

business income on his New York State income tax returns.

4. During the peri"od in quest ion Ur.  Desalva received an expense al lowance,

based on his f i rst  commission earnings from National l i fe Insurance Company,

which he appl ied to his rental  of f ice space, off ice suppty expenses, telephone

service and secretar ial  help. To receive this expense al lowancd the pet i t ioner

had to submit documentation for these expenses to National Life Insurance

Company. Petitioner's traVel and entertainment expenses $rere not directly

reimbursed, but rather pet i t ioner paid these expenses from his commissions.

5. NaLional l i fe fnsurance Company paid pet i t ioner on a commission basis

and deducted social  securi ty taxes therefrom, but did not withhold Federal  or
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state withholding taxes. Petitioner \{as covered by group life insurance, a

major nedical  plan and hospital izat ion insurance. He was also included in

National l i fe fnsurance Company's pension plan.

6. The pet i t ioner maintained an off ice, which he rented, in Briarcl i f f

Manor,  New York. 0n a dai ly basis the pet i t ioner reported direct ly to the

general  agent or assistant general  agent for the Nat ional l i fe Insurance Cornpany.

Pet. iLioner e/as required to attend regular sales meetings, r^ras expected to

meet standards established by National Life fnsurance Company and was given

specific quotas. Petitioner was required to give National f,ife Insurance

Company the r ight of  f i rst  refusal or acceptance of l i fe insurance business.

The company did not limit his territory.

7. Petitioner qras encouraged by Nat.ional trife Insurance Company to provide

health insurance from other companies so as to complement i ts product since i t

did not sel l  that type of insurance. The pet i t ioner 's general  agent received an

overr ide on most of the health insurance business sold by pet i t ioner.

8. Pet i t ioner conceded that act iv i t ies as an insurance salesman for

companies other than National Life Insurance Conpany constituted the carrying

on of an unincorporated business. The gross commissions received from these

compan ies  were  $6 ,845.40  and $15r773.59  fo r  1973 and 7974 respec t ive ly  and the

port ions of business expense attr ibutable to these commissj .ons were $2r683.08

a n d  $ 7 r 1 7 9 . 5 5 ,  r e s p e c t i v e l y .

9, In L9?4, thir ty seven and one half  percent of pet i t ioner 's commission

income from the sale of i.nsurance was derived from sources other than National

Life Insurance Company. The petitioner was unable to obtain a breakdown of his

income for 1973.
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10. During the years in issue, pet i t ioner Mary Desalva was not engaged in

any business act iv i t ies.

11. The pet i t i -oner had been advised by his accountanL that the income

earned through his prime company was exempt from unincorporated business tax.

CONCIUSIONS OT'LAW

A. That petitioner Anthony Desalva was not a full-time life i-nsurance

sol ic i t ing agent whose pr incipal act iv i ty was the sol ic i tat ion of insurance for

one life insurance company. That sufficient direction and control was not

exercised over the pet i t ioner Anthony Desalva's act iv i t ies by any of his

principals so as t.o establish an employer-employee relationship within the

meaning and intent of  sect ion 703(b) of the Tax law. That in the instant case

the petitioner does not meet the test set forth in Cohen v. Gallman, 48 AD2d

754,  368 NYS2d 336.

B. That pet i t^ ionerts act iv i t ies as an insurance salesman during the years

1973 and 1974 const i tued the carrying on of an unincorporated business, within

the meaning and intent of section 703 of the Tax law. That the income derived

from said act iv i t ies is subject to the imposit ion of unincorporated business

tax pursuant to sect ion 701(a) of the Tax law.

C. That pet i t ioner Mary Desalva is not l iable for any unincorporated

business tax during the years at issue.

D. That pet i t ioner had reasonable cause for his fai lure to f i le New York

StaLe unincorporated business tax returns for the years at issue.
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E. That the petition of Anthony Desalva and Mary Desalva is granted to

the extent of Conclusions of Law I 'C" and ID' t  for the years at issue. The Audit

Divis ion is hereby directed to so modify the Not ice of Def ic iency issued January

761 1978 and that except as so granted, the pet i t ion is in al l  other respects

den ied .

DATED: Albany, New York STATE TAX C0MMISSI0N

ocT 22 1sB2
nmrs,

STATE TAX COMMISSION
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STATE TAX COMMISSION
TAX APPEALS BUREAU

MEMORANDUM

TO:

FROM:

SUBJBCT:

DATE:

Michael Alexander,  Secretary of the
St.ate Tax Commission
John F. Koagel

Anthony DeSalva
UBT -1973 and 1974
JuLy/ft, L982

Please see the  le t te r  o f  Harvey  M.  L i fse t ,  Esq.  a t tached,  wh ich  was sent  to
this off ice, and concerns the above.

Records in this off ice show that the case has been with the State Tax
Commiss ion  s ince  August ,  1981.

Is  i t  poss ib le  to  exped i te  th is  case fo r  Mr .  l i f se t?

Att.achment
JTK/meg
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STATE TAX COMMISSION
TAX APPEALS BUREAU

M-7s 0/77)

i . , i

t

From John F. Kooget
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HARVEY M. LrFsEr

JoNATHAN D. Der lv

MARC J .  L rFsEr

LrNDA T. Tevenrur

LA\^/  OFFICESi

Lrrset "A.ND IJETLrr
SU|TE 1300

r r <  5 r A , E  > t x L L l

ALaRNy, NEw Yonx l?2o7

Ju ty  2 ,  1982

T E L E P H O N E

( 5 t 8 )  4 3 4 - O r 4

Mr .  Ca r I  P .  Wr igh t
Hear ing  O f f l ce r
S ta te  Tax  Commlss lon
Tax  Appea ls  Bu reau
Bu i l d ing  9
State Campus
A lbany ,  New York  L2

Re :

Dea r  S i r :

Anthony
Unincorpora ted  Bus iness  Taxes  L973-L974

Would  you  k ind l y  adv i se  me  as  to  the  s ta tus  o f  t he
above-en t i t l ed  ma t te r ,  wh ich  eame on  be fo re  you  fo r
f o rma l  hea r l ng  on  Ap r i l  28 ,  1981 .

Very  t ru l y  yours ,

AND DEILY \

Yn ,rt*M
L i f se t  L

H M L :  c p

LIFSET


