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AFXIDAVIT OF MAIf,ING
for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the  Years  1973 -  1974.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 23rd day of Apri l ,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Robert  J.  Decker,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Robert  J.  Decker
80 Exchange St.
Binghamton, NY 13901

and by deposit ing same enclosed in a postpaid properly addnessed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the St.ate of New york.

That deponent further says that the said addressee is the petitioner
the last known addressherein and that the address set forth on said lirapper

of the pet i t ioner.

Sworn to before me this
23rd  day  o f  Apr i l ,  1982.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  23, 1982

Robert J.  Decker
80 Exchange St.
Birrghamton, NY 13901

Dear  Mr .  Decker :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) V22 of the Tax law, any proceeding in court to review an
adverse decision by the State Tax Conunission can only be instituted under
Art ic le 78 of the Civi}  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone / /  (518) 457-2A7A

Very Lruly yours,

STATE TAX COM}TISSION

cc: Pet i t . ionerrs Representat i .ve
John E. Gehr
28 Hotchkiss Ave.
Binghamton, NY 13901
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COHMISSION

In the Matter of the Petition

o f

ROBERT J. DECKER

for Redetermiaat ion of a Def ic iency or for
Refund of UnincorporaLed Business Tax under
Art ic le 23 of the Tax Law for the Years 1973
and 7974.

DECISION

Peti t ioner Robert  J.  Decker,  80 Exchange Street,  Binghamton, New York

13901 f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Article 23 of the Tax Law for the years 1973

and 7974 (F i le  No.  1793r ) .

A smal l  c laims hearing was held before Carl  P. Wright,  Hearing Off icer,  at

the off ices of the State Tax Conmission, Governmental  Civic Center,  44 HawLey

Street,  Binghamton, New York, on Decembex 6, 1979 at 9:15 A.M. Pet i t ioner

appeared by John E. Gehr,  CPA. The Audit  Divis ion appeared by Robert  J.

Vecch io ,  Esq.  (Bar ry  M.  Bres le r ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the petitioner qTas engaged in an unincorporated business with

respect to the sale of l i fe insurance for Securi ty Mutual l i fe Insurance

Cqmpany of New York for the period July 1, 1973 through December 31,7974.

FINDINGS OF FACT

1. Pet i t ioner,  Robert  J.  Decker,  t imely f i led New York State personal

income tax returns with his wife,  Edna A. Decker,  for 1973 and 1974. He f i led

a part  year unincorporated business tax return for 1973 but,  did not f i le a

unincorporated business tax reLurn for 7974. The part  year unincorporated

business tax return was for the pet i t iqnerts unincorporated insupance brokers



agency business from January through June 1973. PeLit ioner incorporated his

insurance brokers agency on July 1, 1973 and the income received by pet i t ioner

from said agency after that date is not at  issue.

2. 0n December 2Ar 7976, the Audit  Divis ion issued a Not ice of Def ic iency

against the pet i t ioner for the years 1973 and I974 for unincorporated business

t a x  o f  $ 7 4 4 . 6 3 ,  p l u s  i n t e r e s t  o f  $ 1 4 1 . 5 4  f o r  a  t o t a l  o f  $ 8 8 6 . 1 1 .  T h e  n o t i c e

was issued on the grounds that pet i t ioner 's commission income received from his

sales act iv i t ies as a l i fe insurance salesman with Securi ty Mutual Li fe

fnsurance Company of New York was subject to unincorporated business tax.

3. During the years in issue pet i t ioner,  Robert  J.  Decker,  rdas an

insurance salesman associated with the Securi ty Mutual l i fe Insurance Company

of New York. fn addit ion, pet i t ioner was the ordner of an insurance agency

known as Robert  J.  Decker & Associates, Ltd. of  Binghamton, New York who was

the general agent for Security Mutual Life Insurance Company. (hereinafter

r rSecur i ty " ) .

4.  Pet. i t ioner signed a General  Agents Contract (ef fect ive July 1, 1973)

with Securi ty which designated him as an independenL conLractor.  Pet i t ionerts

act iv i t ies, with respect to SecuriLy, were l imited to the sol ic i t ing of l i fe

insurance pursuant to a contract with Robert .  J.  Decker and Associates and

Securi ty.  Pet iLioner 's income from Securi ty was ent irely in the form of

commissions. No deduct ions were made from his commissions for payrol l  taxes.

Hor^rever,  pet i t ioner did part ic ipate in a medical  plan and group insurance

offered by Securi ty.

5. Pet i t ioner placed al l  orders for insurance through Robert  J.  Decker &

Associates the general  agent for Securi ty.  Robert  J.  Decker & Associates

rendered al l  of  the cler ical  and other off ice work necessary in servicing the
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expenses against the commission income earned from Securi ty.  AII  books an,t l

records, connected with the busineSs of Securi ty,  together with al l  furni ture,

supplies and equipment furnished by Security and located in the office of the

general  agent are the sole property of Securi ty.

5. Pet i t ioner was not permit ted to place insurance with any other insurance

company, except insurance which was not acceptable to Securi ty.  Pet i t ioner

also agreed to conform t.o al l  rules, regulat ions and instruct ions of Securi ty

and be supervised by the general agent.

7 .  Pet i t ioners  bus iness  expenses  were  pa id  by  Rober t  J .  Decker  &  Assoc ia tes ,

I td.  a port ion of which was paid by Securi ty.

B. After June 30, 1973 the only business act iv i ty that pet i t ioner was

engaged in,  other than as a salesman, were dut ies as a corporate off icer and

employee o f  Rober t  J .  Decker  &  Assoc ia tes ,  l td .

9. The pet i t ioner 's representat ive test i f ied the Securi ty Mutual Li fe

Insurance Company " . . .d id  no t  exerc ise  s t r i c t  con t ro l  o r  overv iew. . . ' r  o f  the

pet i t ioner r  s  ac t i v i t ies .

CONCTUSIONS OF tAI,{

A. That suff ic ient direct ion and control  was not exercised by Securi ty

Mutual l i fe Insurance Company of New York during the years 1973 and 1974 so as

to cause pet i t ioner Robert  J.  Decker to become i ts employee within the meaning

and intent of  sect ion 703(b) of the Tax Law.

B. That the act iv i t ies of pet i t ioner Robert  J.  Decker during 1973 and

1974 as a l i fe insurance salesman with Securi ty Mutual Li fe Insurance Company

of New York const i tuted the carrying on of an unincorporated business in

accordance with the meaning and intent of  sect ion 703(a) of the Tax Law.



C. That the pet i t ion of

Def ic i-ency issued December 20,

Logether with such addit ional

DATED: Albany, New York

APit 2 3 lgBZ
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Robert J.  Decker is

\976 for the years

interest as may be

denied and the

7973 and 1974

lawful ly owing.

Not i ces  o f

i s  sus ta ined ,

ATE TAX COMMISSION

COMMISSIONER
t^l\ 
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