
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit.ion
o f

Danie1 & Carmela DeCarlo

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the Years 1970 - l -971.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says Lhat he is an ernployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of July,  7982, he served the within not ice of Decision by cert i f ied
mai l  upon Daniel  & Carmela DeCarlo, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrappet
addressed as  fo l lows:

Daniel  & Carmela DeCarlo
1222 Shippan Ave.
Stamford, CT 06902

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
9th day of July,  1982.

addressee is  the  pe t i t ionerthat the said
forth on said

t---"

wrinoer is the last known address
/ /')

/ / / j . ' /

/ /  /  . ,



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of
o f

Daniel  & Carmela

the Pet i t ion

DeCar lo AT'FIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law
for  the  Years  1970 -  197I .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Fi-nance, over 18 years of age, and that on
the 9th day of July,  LgBz, he served the within not ice of Decision by cert i f ied
mai l  upon Don J. Guarnier i  the represenlat ive of the pet i t ioner in the rei thin
proceeding, bY enclosing a Lrue copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Don J. Guarnier i
575 White Plains Rd.
Eastches ter .  NY 10707

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet/ t ioner.

I /a/
Sworn to
9th day

before me th is
o f  Ju I y ,  1982 .



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

July 9, 7982

Daniel  & Carmela DeCarlo
1222 Slrippan Ave.
St.amford, CT 06902

D e a r  M r .  &  M r s .  D e C a r I o :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive leve1.
Pursuant to sect ion(s) 722 of the Tax law, any proceeding in court  Lo review an
adverse decision by the State Tax Cornmission can only be inst i tuLed under
Art ic le 7B of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of Lax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS DepL. Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York L2227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX CO}4MISSION

cc:  PeL i t ioner rs  Representa t ive
Don J. Guarnier i
575 i ih i te Plains Rd.
Eastches ter ,  NY 10707
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DANIEI DeCARLO and CARMELA DeCARLO

for Redetermi.nat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1970
a n d  1 9 7 1 .

DECISION

Peti t ioners, Daniel  DeCarIo and Carmela DeCarlo, 1222 Shippan Avenue,

Stamford, Connect icut 06902, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of unincorporated business tax under Art ic le 23 of the Tax law

for  the  years  1970 and 1971 (F i le  No.  20078) .

A  smal l  c la ims hear ing  was he ld  be fore  Wi l l iam Va lcarce l ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  Ju ly  22 ,  1981 a t  9 :15  A.M.  Pet i t ioners  Dan ie l  DeCar lo  and Carmela

DeCarlo appeared by Don J. Guarnier i ,  CPA. The Audit  Divis ion appeared by

Ralph  J .  Vecch io ,  Esq.  (Samuel  Freund,  Esq. ,  o f  counse l ) .

ISSUE

Whether a

unincorporated

is subject to the

FINDINGS OF FACT

1.  Pet i t ioners ,  Dan ie l  DeCar lo  and Carmela  DeCar lo ,  t ime ly  f i led  jo in t

New York State income Lax resident relurns for the years 1970 and 1971, on

which net business income and a capital  gain was reported. Pet i t ioners did not

f i le unincorporated business tax returns for the years 1970 and I97I.

gain derived frorn the sale of real  property

business t"ax.
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2 .  0n  October  29 ,1974 Lhe Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

for  the  years  1970 and 1971 fo r  $1 ,532.69  p lus  pena l t ies  and in te res t .  A t tached

thereto was an explanatory Statement of Audit  Changes which indicat.ed that;

(a) the gai-n from the sale of business-related property was held taxable

at 100% for unincorporated business tax purposes and was included in the

net business income reported.

(b )  pena l t ies  under  sec t ions  685(a) (1 )  and 685(a) (2 )  were  imposed fo r

fai lure to f i le and pay the unincorporated business tax. These penalt ies

were not chal lenged or raised as an issue by pet i t ioners.

3. Pet i t ioner Daniel  DeCarlo operated a greenhouse for the purpose of

raising and sel l ing f lowers. The greenhouse and the unincorporated business

operated therefrom was sold on the instal lment basis.  A copy of the contract

of sale was submitted with an al leged "r ider" which was not signed or ini t ia led

by any party.

4. Other than the aforementioned contract of  sale, no documentary evidence

was submitted and no sworn test imony was rendered as to the business and/or

persona l  use  o f  the  rea l  p roper ty  a t  i ssue.

5. A copy of a Federal  Schedule D "Sales or Exchanges of Property" and an

attachment which were submitted to the Audit  Divis ion pursuant to i ts request,

referred to the real property at.  issue as ' tbusiness property".  Pet i t ioners

contended that the reference to "business propertytr  was an error and that only

the gain at. t r ibutable to the greenhouse was subject to the unincorporated

bus iness  tax .

6. A New York State Income Tax Resident Return f i led for the vear 7969

indicaLed that pet i t ioner Carmela DeCarlo was a housewife. An Unincorporated

Business Tax Return f i led for the year 1969 indicated that pet i t ioner Daniel
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DeCarlo was the sole proprietor.  The contract of  sale indicated that pet i t ioner

Daniel  DeCarlo was the sole owner of the real property at issue.

CONCTUSIONS OF I,AI,{

A. That pet i t ioners, Daniel  DeCarlo and Carmela DeCarlo, have fai led to

sustain the burden of proof required by sect ion 689(e) of the Tax law in

establ ishing that any port ion of the real property sold was used for personal

purposes and not employed in the conduct of the unincorporated business.

B. That the gain from the sale of the real property is subject to the

unincorporated business tax in accordance with the meaning and intent of

sec t ion  705(a)  o f  the  Tax  Law and 20  NYCRR 205.1 .

C. That the pet i t ion of Daniel  DeCarIo and Carmela DeCarlo is granted to

the extent that the name of pet i t ioner Carmela DeCarlo is el iminated from the

Not ice  o f  Def ic iency  issued October  29 ,  I974.

D. That the Audit  Divis ion is hereby directed to modify accordingly the

Not ice  o f  Def ic iency  issued 0c tober  29r  1974;  and tha t ,  except  as  so  gran ted ,

the pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX C0MMISSION

JUL 0 e ?982
STATE TAX COMMISSION

ISSIONER


