
STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

B i l l  Dean

for Redeterminat ion of a Def ic iency or a Revision
of a Deterrnination or a Refund of Uni-ncorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Year  7974.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  L982, he served the within not ice of Decision by
cert i f ied mai l  upon Bi l l  Dean, the pet. i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Bi l l  Dean
166 4I Powel ls Cove Blvd.
Whitestone, NY 11357

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

that the said
forth on said

AFFIDAVIT OF MAIIING

is the pet i t ioner
the last known address

That deponent further says
herein and that the address set
of Lhe pet i t ioner.

Sworn to before me this
4th day of August,  1982.

addressee
wrapper is



STATE OF NBW YORK

STATE TAX COMMISSION

In the l lat ter of  the Pet i t ion
o f

B i l l  Dean

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Year  1974.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, heing duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  L982, he served the within not ice of Decision by
cert i f ied mai l  upon Leonard Bai l in the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  \d rapper  addressed as  fo l lows:

leonard Bai l in
299 Broadway
New York, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the St.ate of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forLh on said wrapper is the
last known address of the representat ive of the pet l t . ioner.

Sworn to before me this
4th day of August,  "J.982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 4, 7982

Bi I I  Dean
766 41 Powells Cove Blvd
Whi testone,  NY 11357

Dear Mr.  Dean:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at Lhe administ-rative Ieve1.
Pursuant to sect ion(s) 722 of the Tax law, any proceeding :Ln court  to review an
adverse decision by the State Tax Comnission can only be irrst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund i l l lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat. ion Unit
Albany, New York 72227
Phone # (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t . ioner 's  Representa t ive
leonard Bai l in
299 Broadway
New York, NY
Taxing Bureau's Representat ive



STATN OF NEW YORK

STATE TAX COMMISSION

In the }latter of the Petition

o f

BILI DEAN

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for Lhe Year 7974.

DECISION

Petitioner, Bill Dean, 766-4I Powells Cove Boulevard, l{hiLestone, New York

11357, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Article 23 af the Tax Law for the year 1974

(File No, 22459).

A smal l  c laims hearing was held before Al len Caplowaith, Hearing 0ff icer,

at the offices of the State Tax Conmission, Two World Trade Center, New York,

New York, on May 6, 1981 at 9:15 A.M. Pet i t ioaer appeared by Leonard Bai l in,

Esq. The Audit .  Divis ion appeared by Ralph J. Vecchio, Esq. (Kevin Cahi1l ,

Esq.  ,  o f  counse l ) .

rssuEs

I .  Whether pet i t ionerrs act iv i t ies as an employee of Sky Books Internat. ional,

Inc. were so integrated and interrelated with his act iv i t ies on behalf  of  his

unincorporated businessr Bi l l  Dean Assocj-ates, so as to const i tute a part  of

the unincorporated business during 7974.

I I .  Whether  pena l t ies  pursuant  to  sec t ions  685(a) ( t )  and 685(a) (Z)  o f  the

Tax law $rere properly asserted against petitioner.
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FINDINGS OF FACT

1. Pet i t ioner,  Bi l l  Dean, t imely f i led a New York State Income Tax

Resident Return for the year 7974 whereon he reported wage income of $151600.00

derived from his wholly-owned corporation, Sky Books fnternational, fnc. Addi-

t ional ly,  he reported a business loss of $666.00 from his unincorporated book

sale business. He did not f i le a New York State unincorporated business tax

rqturn for said year.

2. 0n February 18, 1971 the Audit  Divis ion issued a Statement of Audit

Changes to petitioner wherein, pursuant to a Schedule of Audit Adjustments

attached thereto, it held that I'Since it has been deternined that there is no

distinction between your activities as an employee and officer of Sky Books

Internat idnal,  fnc. and your act iv i t ies as the sole proprietor of Bi l l  Dean

Assoc . ,  your  sa la ry  f rom Sky  Books  is  sub jec t  to  the  N.Y.S U.B.T . "  Based on

such holding, pet i t ioner 's salary income was combined with his unincorporated

business net loss and reduced by appropriat .e deduct ions, credits and exemptions

result ing in unincorporated business taxable income of $6 ,867 .20. Accordingly,

a Not ice of Def ic iency was issued against pet i t ioner on ApriL 74, 1978 assert ing

un incorpora ted  bus iness  tax  o f  $334.61 ,  pena l t ies  pursuant  to  sec t ions  685(a) (1 )

and 685(a)(2) of the Tax Law for fai lure to f i le an unincorporated business tax

return and fai lufe to pay the tax determined to be due, respect ively of $135.51,

p lus  in te res t  o f  $85.25 ,  fo r  a  to ta l  due o f  $555.37 .

3. During 1974 pet i t ioner was engaged in the act iv i ty of sel l ing books

and magazines of a military nature. He operated through two entities as

fo l lows:
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A. -  Bi l l  Dean Associates -  pet i t ioner 's unincorporated business,

through which a1l purchases of inventory were made and all sales to other

dealers were transacted and,

B. -  Sky Books fnternat ional,  fnc. -  the whol ly-owned corporat ion

through which pet i t ioner drew his salary. A11 mai l  order sales were transacted

through, and all payroll expenses were charged to this entity.

4. Pet iLioner operated both of the above stated businesses without a

clear divis ion of t ime devoted to each. Both ent i t ies shared the same off ice

faci l i t . ies, storage faci l i t ies and employees. Inventory purchaqed solely

through Bill Dean Associates rras sold by both entities and the ernployees whose

wages were charged to Sky Books Internat ional,  Inc. performed services for Bi l I

Dean Associates as wel l .

5.  Reasonable cause for not f i l ing a L974 unincorporated business tax

return was al leged. Pet. i t ioner 's representat ive, who has been his tax preparer

for many years, including the year at issue herein, advised petitioner that

such return was not required to be fi.led based on the fact that Bill Dean

Associates. showed a loss for 1974 and he bel ieved that pet i t ioner 's salary

income was not subject to such tax.

CONCLUSIONS OF TAW

A. That where the individual rendering personal services as an employee,

off icer,  director or f iduciary is also act ively engaged in his orun independent

business without a clear divis ion of t ime.. .such services wi l l  be deened to

constitute part of an unincorporated busi.ness regularly carried on by the

ind iv idua l .  (20  NYCRR 203.10(d) )

B. That the services rendered by pet i t ioner,  Bi l l  Dean, as an employee of

Sky Books Internat ional,  Inc. were so integrated and interrelated with his
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unincorporaLed business act iv i t ies for Bi l l  Dean Associates so as to const i tute

part  of  the unincorporated business. As such, the salary derived by pet i t ioner

as an enployee I,Jas not exempt from the imposition of unincorporaLed business

tax, within the meaning and intent of  sect ion 703(b) of the Tax law.

C. That pet i t ionerrs act iv i t ies engaged in as an ernployee of Sky Books

Internat ional,  Inc. const i tuted the carrying on of an unincorporated business

within the meaning and intent of section 703(a) of the Tax law and Lhe income

derived therefrom is subject to the unincorporated business tax pursuant to

sect ion 701 of the Tax Law.

D.  That  the  pena l t ies  imposed pursuant  to  sec t ions  685(a) (1 )  and 685(a) (2 )

of the Tax Law are hereby abated since pet i t ioner has establ ished reasonable

c a u s e .

E. That the pet i t ion of Bi l l  Dean is granted to the extent provided

Conclusi-on of Law "Dtt  supra; and that except as so granted, said pet i t ion

al l  other respects denied.

F. That. the Audit Division is hereby directed to modify the Notice of

Def ic iency dated Apri l  14, 1978 to be consistent with the decision rendered

here in .

DATED: Albany, New York STATE TAX COMMISSI0N

AUG 0 41982
ACTING

1n

1S ]-n

STATE TAX COMMISSION


