
STATE OF MW YORK

STATE TAX COUMISSION

In the Matter of the Petition
of

Mitchell  Cotton

for Redetermination of a Deficiency or a Revision
of a Determination or a Refuad of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Years 1968,  1969 & 1970.

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of May, 1.982, he served the within notice of Decision by certified
mail upon l{itchell Cotton, the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid lvrapper addressed
as fo l lows:

Mitchell Cotton
39 Centre Dr.
Syosset ,  NY 11791

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the- exilusive care and cuitody of
the United States Postal Service within the State of New York.

Lhat the said
forth on said

AFTIDAVIT OF I{AIIING

is the petit ioner
the last known address

That deponent further says
herein and that the address set
of the petit ioner.

addressee
wrap{er Ls

Sworn to before me this
27th day of May, 1982.



STATE OF NEW YORK
STATE TAX COMI"IISSION

In the Matter of the Pet i t ion
o f

Mitchel l  Cotton AT'FIDAVIT OF },IAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  1968,  1969 & I97A.

St.ate of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
Lhe 27th day of May, 7982, he served the within notice of Decision by cert i f ied
mail upon Arthur K. Ash the representative of the petit . ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as fo l lows:

Arthur K. Ash
Ash & Ash
15 Park Row
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that
herein and that the

the  sa id  addressee is
address set for.{h on

the representative
said wrapper is the

of the represen of  the pet i t ioner .

Sworn to before me this
27th day of May, 1.982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

tlay 27 , 7982

Mitchell  Cotton
39 Centre Dr.
Syosset., NY 1179I

Dear Mr. Cotton:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to section(s) 7ZZ of the Tax law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be insti tuted under
Article 78 of the Civi l  Practice laws and Rules, and nust be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not. ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Albany, New York 12227
Phone // (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Arthur K. Ash
Ash & Ash
15 Park Row
New York, NY 10038
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISS]ON

In  the Mat ter  of  the Pet i t ion

o f
MITCI{EII COTTON DECISION

for Redet.enninat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1968,
1 9 6 9  a n d  1 9 7 0 .

Pet i t ioner  Mi tche l l  Cot ton ,  39  Cent re  Dr ive ,  Syosset ,  New York  11791,

f i led a pet i t ion for redeterminaLion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax law for the year 1968,

1969 and 1970 (F i le  No.  23658) .

A Small  Claims hearing was held before Samuel Levy, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on August 25, 1981 at 9:15 A.M. Pet i t . ioner Mitchel l  CoLton appeared with

Ash & Ash (Arthur K. Ash, Esq.,  of  counsel) .  The Audit  Divi-s ion appeared by

Ralph  J .  Vecch io ,  Esq.  (Samuel  Freund,  Esq. ,  o f  counse l ) .

ISSUES

f. Whether the Not ice of Def ic iency issued against pet i t ioner for the

years a t issue is barred bv the statute of l imitat ions.

I I .  Whether pet i t ioner 's fai lure to t imely f i le a pet i t ion for Redetermi--

nat ion of a Def ic iency within ninety days after the mai l ing of the Not ice of

Def ic iency bars him from seeking a Redeterminat ion of said Def ic iency.

I I I .  Whether the income received by pet i t ioner for subject years was

derived from services performed as an employee, or whether said income was

derived by him from the carrying on of an unincorporated bus,iness, thereby

making him subject to unincorporated business tax.
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FINDINGS OF FACT

1. Pet i t ioner Mitchel l  Cotton, a manufacturer 's sales representat ive, did

not f i le unincorporated business tax returns for the years 1968, L969, 1970.

2 .  On March  31 ,  1975,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

aga ins t  pe t i t ioner  asser l ing  un incorpora ted  bus iness  tax  o f  $5r560.85 ,  p lus

in te res t  o f  $11932.11  fo r  a  to ta l  o f  $8 ,492.96  fo r  the  years  1968,  1969 and

1970. The Notice of Def ic iency was based on a Statement of Audit  Changes

issued under same date which held thaL pet i t ionerrs act iv i t ies as a manu-

facturer 's representat ive const i tutes the carrying on of an trnincorporated

business, and the net income derived therefrom is subject to unincorporated

bus iness  tax .

3. Pet i t ioner concedes that he fai led to f i le a pet i t ion for a Redetermi-

nat ion of a Def ic iency within ninety days after the mai l ing of the Not ice of

Def ic iency. He contends however,  that his fai lure to f i le a pet i t ion t i rnely

was due to his pr ior representat ive's negl igence and his inabi l i ty to resolve

the matter personal ly because of his occupat ion which required constant

traveling r*ithout New York State.

CONCTUSION OF tAW

A. That since unincorporated business tax returns were not f i led by Lhe

pet i t ioner for the years 1968, 1969 and 1970 the three (3) year statute of

l imitat ion for assessment had not expired for said years in accordance with the

mean ing  and in ten t  o f  sec t ion  683(c ) ( t ) (A)  o f  the  Tax  Law.

B. That the pet i t ioner has fai led to t imely f i le a Pet i t ion for Redeter-

minat ion of a Def ic iency within ninety days after the mai l i r lg of the Not ice of

Def ic iency in accordance with the meaning and intent of  Sect ion 689(b) of the

Tax Law.
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C. That since the pet i t ioner has fai led to t imely f i le a pet i t ion for

redeterminat ion of a def ic iency pursuant to Conclusion of Law "Btt ;  the issue

raised t* i th respect to the unincorporated business tax is rendered moot.

D. That the pet i t ion of Mitchel l  Cotton is denied and the Not ice of

Def ic iency dated March 31, 1975 is sustained together with such addit ional

interest as may be lawful ly owing.

DATED: A1bany, New York

MAY 1 82" )  
' l

L J t


