
STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Michae l  J .  Cass idy

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the  Years  1973 & 1974.

AT'FIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of March, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Michael J.  Cassidy, the pet i t ioner in the within
proceeding'  by enclosing a true copy thereof in a securely sealed postpaid
!{rapper addressed as fol lows:

Michae l  J .  Cass idy
P . O .  B o x  1 4 9
2 Cedar Point Dr.
W e s t  I s l i p ,  W  1 1 7 9 5

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postar service within the state of New york.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
26th d,ay of March, 1982.

addressee is the pet i t ioner
wrapper ty Lhe last known address

tr *-f*-l

that the said
forth on said
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 26, 7982

Michae l  J .  Cass idv
P . O .  B o x  1 4 9
2 Cedar Point Dr.
W e s t  I s l i p ,  W  1 1 7 9 5

Dear  Mr .  Cass idy :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
PursuanL to sect ion(s) 722 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi t  Pract ice laws and Rules, and must be commenced in the
Supreme Court of Lhe State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit.igation Unit
Albany, New York 12227
Phone / l  (518) 457-2o7a

Very truly yours,

STATB TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter the Pet i t ion

MICHAEL J. CASSIDY

for Redeterminat. ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1973
a n d  1 9 7 4 .

1 .  Pet i t ioner ,  M ichae l  J .  Cass idy ,  and Eve lyn  C.

t imely f i led joint  New Yorh State income tax resident

1973 and 7974, on which pet i t ioner reported commission

as a factory representat ive.

o f

o f

Pet i t ioner ,  M ichae l  J -  Cass idy ,  Box  149,  West  Is1 ip ,  New York  11795,  f i led

a pet i t ion for redeterminat ion of a def ic iency or for refund of unincorporated

business tax under Art ic le 23 of the Tax Law for the vears 1973 and L974.

(F i le  No.  23655)

A smal l  c la ims hear ing  was he ld  be fore  Wi l l iam Va lcarce l ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Two l{or1d Trade Center,  New York,

New York ,  on  June 2 ,  1981 a t  1 :15  P.M.  Pet i t ioner  Michae l  J .  Cass idy  appeared

pro se. The Audit .  Divis ion appeared by Ralph J. Vecchio, Esq. (S. Freund,

E s q . ,  o f  c o u n s e l ) .

ISSI]E

Whether the income derived from pet i t ionerrs acLivi t ies as a salesman i-s

subject to the unincorporated business tax, and i f  so, whether he nay al locate

his income based on sales consummated within and without New York State.

FINDINGS OF FACT

DECISION

C a s s i d y ,  h i s  w i f e ,

returns for the vears

income from his act iv i t ies
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2. 0n or after May 30, 1978, pet i t ioner and his wife f i led "amended" New

York State income tax resident returns for the years 7973 and L974, on which he

included New York State unincorporated business tax returns for the years 1973

and I974, and self- imposed the unincorporated business tax on the commission

income previously reported for personal income tax purposes. fn addit ion,

pet i t ioner deducted business expenses against the commission income reported.

However,  the unincorporated business Lax shor*n to be due of $1r123.66 for the

y e a r  1 9 7 3 ,  a n d  $ 1 , 6 5 5 . 5 1  f o r  t h e  y e a r  1 9 7 4  w a s  n o t  p a i d .

3. 0n June 2, 1978, the Audit  Divis ion issued a Not ice of Def ic iency for

the years 1973 and 1974 for $31522.81 plus interest,  along with an explanatory

Statement of Audit  Changes on which pet i t ioner 's income from his act iv i t ies as

a sales represent.at ive was held to be subject to the unincorporated business

tax. No al lowances were made for business expenses incurred or deducted on the

personal income tax returns f i led for 1973 and 1974. However,  the Audit

Divis ion conceded that the business expenses should be appl ied against the

gross commission income reported for the years 1973 and 1974.

4 .  Pet i t ioner ,  M ichae l  J .  Cass idy ,  con tended tha t  regard less  o f  the

unincorporated business returns f i led, he was an employee and not subject to

the unincorporated business tax.

5. During the period in issue pet i t ioner was a salesman represent ing

approximately four Lo six f i rms, al l  located outside the State of New York. He

was compensated str icLly on a conmission basis without any reimbursement of

sel l ing expenses and rsi thout the withholding of payrol l  taxes

6. Each f i rm restr icted pet i t ioner to i ts own part icular sales terr iLory,

which included the states of Virginia,  New York and those states within the New

England area. Although pet i t ioner did not always represent each f i rm in each
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area'  at  t imes the sales terr i tor ies over lapped and pet i t ioner  would represent

more than one f i rm whi le  v is i t ing a c l ient .

7.  Pet i t ioner  was not  requi red to v is i t  the f i rms'  factory,  or  to  at tend

sales meet ings.  Pet i t ioner  at tended t rade shows at  h is  own expense and

serv iced several  booths at tended by the indiv idual  f i rms he represented.

B.  Pet i t ioner  mai-nta ined an of f ice at .  h is  home. He d id not  mainta in a

regular  p lace of  doing business outs ide the State of  New York.  Pet i t ioner

contended that  a percentage of  h is  commission income was der ived f rom sales

consumnated without New York State, and if i t was determined that the income

from his act iv i t ies was subject  to  the unincorporated business tax,  the sole

income subject  to  such tax should be that  der ived f rom New York sales,  and the

sel l ing expenses prorated accordingly .

9.  At .  the smal l  c la ims hear ing of  June 2,  1981 pet i t ioner  submit ted

another  set  of  amended returns for  the years 1973 and I974,  which inc luded the

fo l lowing breakdown of  income:

1973 Tax  Year

Firms New York State OuLside

Binney Smith
Bee Paper
Frameway Co.
B Ia i r
Myers Craf t
To ta l s  ($36 ,737 .86 )

Firms

Binney Smith
Bee Paper
Frameway Co.
B la i r
Myers Craft
T o t a l s  ( $ 4 7 , 3 1 3

$ 5 , 2 9 5 . 2 9
- 0 -

6 9 8 . 0 2
7 1 2 . 3 r

1  , 7 8 3 . 3 0
$ 8 , 4 8 8  .  9 2

7974 Tax  Year

New York State

$  9 ,172 .38
-0 -
630 .62
890 .  89

L ,430 .94
$ r2 , r24 .83

$  7 ,942 .94
1  1  ,484 .  85
r , 047  . 03
L ,A68 .46
6 ,705 .66

$28,248.94

Outside

$  13  ,  758  .57
13 ,993 .79

945 .93
1  , 336 .33
5 , r53 .66

$35  ,  188 .281 1 )
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The amended returns of June 2. 1981 were

Lhe event a decision was rendered holding the

submitted for

income subjecL

considerat ion

to the

1n

unincorporated business tax.

10. Pet i t ioner,  Michael J.  Cassidy, paid sel f  employnent taxes and

contr ibuted to a Keogh plan during the years 1973 and 7974.

CONCTUSIONS OF IAW

A. That pet i t ioner,  Michael J.  Cassidy, was not an employee of any of the

f i rms he represented during the years 1973 and 1974 within the meaning and

in ten t  o f  sec t ion  703(b)  o f  the  Tax  Law and 20  NYCRR 203.10(b) .

B .  That  pe t i t ioner ,  M ichae l  J .  Cass idy 's ,  ac t i v i t ies  as  a  sa lesman,  o r

manufacturers representat ive const i tuted the regular ly carrying on of an

unincorporated business r+i thin the meaning and intent of  sect ion 703 of the Tax

Law and the income derived therefrom is subject to the unincorporated business

tax in accordance with the meaning and intent of  sect ion 701 of the Tax law.

C.  That  pe t i t ioner ,  M ichae l  J .  Cass idy ,  d id  no t  ma in ta in  a  regu la r  p lace

of business without New York State and is not ent i t led to al locaLe business

income based on sales consummated within and without New York State (20 NYCRR

2 A 7  . 2 ) .

D. That.  the pet i t ion of Michael J.  Cassidy is granted to the extent that

gross commission income is reduced by the business expenses claimed pursuant to

the f i rst  amended returns f i led for the years 1973 and 1974 (Finding of Fact

!12) and, conceded to bv the Audit Division.

E. That the Audit  Divis ion is hereby directed Lo accordingly modify the

Notice of Def ic iency issued June 2, 1978, along with such interest as may be
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as  so  gran ted , the pet i t ion is in al l  otherIawfully

respect.s

DATED;

owing and that,

den ied .

Albany, New York

n/lAR Z 6 1gB2
COMMISSION

{


