
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petition
o f

Mac E. Cadaret

for Redetertnination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax law for
the Years 1973 - L974.

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 30th day of Apri l ,  L982, he served the within noLice of Decision by
cert i f i -ed mai l  upon Mac E. Cadaret,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Mac E.  Cadare t
119 Wendel l  Terr.
Syracuse, NY 13203

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f lce or off ic ial  depository) under the exclusive care and custody of
the United States Postal Servi.ce within the State of New York.

further says that the said
address set forth on said

MTIDAVI? OF I'IAIIING

is the t i t ioner
the st known address

That deponent
herein and that the
of the pet i t ioner.

Swo.rn to before me
30th day of Apri l ,

addressee
wrapp.eg is

7th is
L982.



STATE 0F NEtrr YORK
STATE TAX COUMISSION

In the Matter of the Petition
o f

Mac E. Cadaret

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Years 7973 - 1974

AT'FIDAVIT OF MAIIING

State of New York
Coultty of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxalion and Finance, over 18 years of age, and that on
the 30th day of Apri l ,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Robert  Fagl iarone the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert Fagliarone
Grima1di,  Woods & Fagl iarone
627 W. Genesee St.
Syracuse, NY 13204

and by deposit.ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that. the address set forth On

of the represent.ati f  the pet i t io4er.

the
sa id

representative
pper is the

Sworn to before me this
30th day of Apri l ,  LgB2.



ST.ATE OF NEW YORK
STATE TAX COMMISSION

ALtsANY/  NEW YORK 12227

Apri l  30, 1982

Mac E. Cadaret
119 Wendel l  Terr.
Syracuse, NY 13203

Dear l {r .  Cadaret:

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revieHr at the administrative level.
Pursuant to section(s) ZZe of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Cotnmission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and nust be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

fnquiries concerning the computation of tax due or refund allor'red in accordance
wi th th is  decis ion mav be addressed to:

NVS Dept. Taxation and Finance
Law Bureau - litigat.ion Unit
Albany, New York 12227
Phone l f  (5r8) 457-2a7A

Very truly yours,

STATE TAX COI"IMISSION

cc: Pet i t ioner 's Representat ive
Robert Fagliarone
Grinaldi ,  Woods & Fagl iarone
627 l l .  Genesee St .
Syracuse, NY 13204
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

MAC E. CADARET

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax law for the Years 1973
and 1974.

DECISION

Pet i t ioner ,  Mac E,  Cadare t ,  7474 Moonva l ley  Dr ive ,  l i ve rpoo l ,  New York

13088, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business Lax under Art ic le 23 of the Tax Law for the years 1973

and 1974 (F i le  No.  19130) .

A smal l  c laims hearing was held before Judy M. Clark, Hearing 0ff icer,  at

the off ices of the State Tax Commission, 333 E. L{ashington Street,  Syracuse,

New York ,  on  October  30 ,  1980 a t  9 :15  A.M.  Pet i t ioner  Mac E.  Cadare t  appeared

with Robert  Fagl iarone, C.P.A. The Audit  Divis ion appeared by Ralph J. Vecchio,

E s q .  ( P a u l  A .  L e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether the act iv i t ies of pet i t ioner as a salesman of mutual funds const i-

tuted the pract ice of a profession exempt from the imposit ion of unincorporated

bus iness  tax .

FINDINGS OF FACT

1.  Pet i t ioner ,  Mac E.  Cadaret ,  f i led jo int  New York income tax returns

wi th h is  wi fe for  the years 1973 and 1974.  Pet i t ioner  repor ted net  income



- 2 -

thereon from his act iv i t . ies as both an insurance salesman and a securi t ies

salesman. Pet i t ioner f i led unincorporated business tax returns for the years

1973 and 1974 including income only from his act iv i t ies as an insurance sales-

man.

2. 0n March 28, 7977, the Audit  Divis ion issued a Statement of Audit

Changes and a Not ice of Def ic iency against pet i t ioner,  Mac E. Cadaret,  imposing

unincorporated business tax of $911.92 upon the income he derived from his

act iv i t ies as a mutual funds salesman during the years 1973 and I974.

3. Pet i t ioner sold mutual funds through a broker and received commissions

therefrom. No evidence was presented to indicate the extent,  i f  any, of  the

supervision and control  exerted on pet i t ioner 's sales act iv i t ies.

4. Pet i t ioner contended that his act iv i t ies as a salesman of mutual funds

const. i tuted the pract ice of a profession exempt from the unincorporated business

tax. Pet i t ioner argued that his act iv i t ies const i tuted the pract ice of a

profession based upon the fol lor+ing factors:

(a) A long-term educat ional background. Aside from a col lege degree in

economics, pet i t ioner completed var ious programs in the f ie ld of insurance

sales and was working toward a cert i f ied f inancial  planning degree.

(b) The requirement of a l icense r+hich indicates suff ic ient qual i f icat ions

have been met pr ior to engaging in the occupat ion. The National Associat ion of

Securi t ies Dealers (NASD), of  which pet i t ioner is a registered member, requires

the complet ion of a three-day training program and the passing of an examinat ion

in order to obtain a l icense which al lows registrat ion l* i th an NASD member

f i rm.
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(c) The control  of  the occupat ion by standards of conduct and ethics. The

NASD is responsible for al l  act iv i t ies of i ts members. The member f i rm cannot

deal with a non-member f i rm or non-registered representat ive.

(d) The barr ier to carrying on the occupat ion as a corporat ion.

rat ion cannot be a registered representat ive member of NASD.

A corpo-

CONCIUSIONS OF tAW

A. That the word profession impl ies attainments in professional knowledge

as dist inguished from mere ski l l  and the appl icat ion of knowledge to uses for

others as a vocat ion. The performing of services deal ing with the conduct of

business i tsel f ,  including the promotion of sales or services of such business

and consult ing services, does not const i tute the pract ice of a profession

within the meaning and intent of  sect ion 703(c) of the Tax law even though the

services involve the appl icat ion of a speciaLized knowledge. This was formal ly

recognized by promulgat ion of 20 NYCRR 203.11 effect ive February 1, 7974. That

al though requir ing special  knowledge and ski l l ,  the act iv i t ies of pet i t ioner,

Mac E. Cadaret,  did not const i tute the pract ice of a profession exempt from the

imposit ion of unincorporated business tax within the meaning and intent of

sec t ion  703(c )  o f  the  Tax  law.

B. That the act iv i t ies of pet i t ioner as a salesman of mutual funds during

the years 1973 and 1974 const i tuted the carrying on of an unincorporated

business in accordance with the meaning and intent of  sect j -on 703(a) of the Tax

Law, and the income derived therefrom was subject to unincorporated business

t a x .



C. That the pet i t ion

Def ic iency  issued March  28 ,

may be lawfully owing.

DATED: Albany, New York

APR 3 0 1982

-4 -

Cadaret is denied

sustained together

and the Notice of

with such interest as

o f  M a c  E .

1977 is

--

SIONER

\xt

\N


