
STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the petifion
o f

Isaac Cabasso

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Years 1973 - 1975.

AFFIDAVIT OF I{AIIING

State of New York
County of Albany

_ - Juy Vredenburg, being duly sworn, deposes and says that he is an employee
o{ tle Department. of Taxation and Finance, over L8 yelrs of age, and thai: on
the-21st day of l lay, 7982, he served the within notice of Decision by cert i f ied
mail upon Isaac Cabasso, the petit ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addreised- as fol lor,r i :

Isaac Cabasso
1 Roseld Ave.
Deal, NJ 07723

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos_t office or official depository) under the- exllusive care and cui-tody of
the united states Postal service within the state of New york.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
21st day of May, 1982.

that the said addressee is the petit ioner
the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

ln the llatter of the Petition
o f

fsaac Cabasso

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art icle 23 of the Tax law for
the Years 1973 - 1975

ATFIDAVIT OF }IAIIING

State of New York
County of Albany

, - Juy Vredenburg, being duly sworn, deposes and says that he is an ernployee
of tle Department of Taxation and Finance, over 18 years of age, and that on
the,2lst day of May, 1982, he served the within notice of Decision by cert i f ied
mail upon Fanette Pollack the representative of the petitioner in the within
proceedinS, bY enclosing a true iopy thereof in a seiurely sealed postpaid
wrapper addressed as fol lows:

Ianette Pollack
Eisner  & levy,  P.C.
18  E .  41s t  S t .
New York, Nf 10017

and by deposit ing same enclosed in a postpaid properly addressed r*rapper in a
(pos_t office or official depository) under the- exilusive care and cuiiody of
t^he united states Postal service within the state of New York.

That deponent
of the pet.itioner
Iast known address

further says that the said addressee is
herein and that the address set. forth on

the representative
said r+rapper is the

Sworn to before me this
21st  day of  l lay,  1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Hay 21, 1982

Isaac Cabasso
I Roseld Ave.
Deal ,  NJ 07723

Dear  Mr .  Cabasso :

Please take notice of the Decision of the State Tax Conrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) IZZ of the Tax law, any proceeding in court to review an
adverse decision by the State Tax Commission tan only be instituted under
Article 78 of the Civil Practice laws and Rules, and must be commenced in the
lupreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COI"IMISSION

Petit ioner t s Representative
tr'anette Pollack
Eisner & levy,
18  E .  41s t  S t .
New York, NY 10017
Taxing Bureauf s Representative



STATE OF NEI/ YORK

STATE TAX COMMISSION

In the MatLer of the Pet. i t ion

o f

ISAAC CABASSO

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the years 1973.
1974 and 1975.

Pet i t ioner ,  I saac  Cabasso

a pet i t ion for redeterminat j-on

business tax under Art ic le 23

(Fi le No. 22260).

DECISION

Roseld Avenue, Deal,  New Jersey 07723, f i led

a def ic iency or for refund of unincorporated

the Tax law for the years 7973, 1974 and t975

, 1 ,

o f

o f

A formal  hear ing was held before Dor is  Ste inhardt ,  Hear ing Of f icer ,  a t  the

of f ices of  the St .ate Tax Commission,  Two l {or ld  Trade Center ,  New York,  New

York ,  on  December  21  1981 a t  1 :45  P.M.  Pet i t ioner  appeared by  E isner  &  Levy ,

P-C.  (Fanet te  Po l lack ,  Euq. ,  o f  counse l ) .  The Aud i t .  D iv is ion  appeared by  Pau l

Coburn ,  Esq.  (Wi l l iam Fox ,  Esq. ,  o f  counse l )

]SSUES

I. Whether pet i t ioner 's income fron his act iv i t ies as a manufacturerrs

representat ive \ , {as properly subject to unincorporated business tax.

I I .  I f  so, whether pet i t ioner was ent i t lerct  to deduct ions from unincorporated

business income for chari table contr ibut ions and for contr ibut ions to a Keogh

p l a n .

FINDINGS OF FACT

1 .

Cabasso

on March  27 ,  197B,  the  Aud i t  D iv is ion  issued to  pe t i t ioner ,  rsaac

a Notice of Def ic iency, assert ing unincorporated business income taxes
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Law for the years L973, 1974 and, 7975, plus interest,under Art ic le 23 of the Tax

schedu led  as  fo l lows:

YEAR
r973
r97 4
7975

TAX
$ 1 , 0 0 2 . 2 1

1  ,  1 2 5  . 9 5
7 , 4 9 2 . 3 2

$ 3 , 6 2 0 . 3 8

INTEREST
izs6:17

2 8 2 . L 7
2 4 7 . 0 9

FsZs . ea

TOTAL
$1 ,298 .95

r , 407  . 96
r , 739 .41

$4 ,446 .32

2 .  Mr .  Cabasso  was  engaged  as  a  manu fac tu re r ' s  rep resen ta t i ve  by  Baby fa i r

Imports  Co.  ( "Babyfa i r " ) ,  an importer  of  ch i ldren 's  c loth ing.  He began wi th

Babyfa i r  in  approximately  1953 as a par t . - t ime shipping cIerk,  par t - t ime salesman.

Mr.  Ralph Shamah, pet i t ioner 's  superv isor ,  inst ructed h im in sel l ing techniques

and four  or  f ive years la ter ,  promoted pet i t ioner  to fu l l - t ime salesman.

3.  Pr ior  to  7968,  Babyfa i r  wi thheld Federal ,  s tate and local  income Laxes

and Socia l  Secur i ty  f rom peLi t ioner 's  wages.  In  1968 pet i t ioner  requested that

Babyfa i r  cease wi thhold ing such amounts in  order  that  he could begin cont . r ibut ing

to a Keogh p lan.  Babyfa i r  d id not  prov ide any pension p lan or  heal th insurance

bene f i t s  f o r  i t s  sa lesmen .

4 .  Mr .  Cabasso ' s  t e r r i t o r y ,  as  de te rm ined  by  Mr .  Shamah ,  encompassed  the

greater  New York metropol i tan area,  Boston,  At lanta and Savannah.  Mr.  Cabasso

had developed a rout ine over  Lhe years,  according to which he v is i ted a cer ta in

c i ty  one day and another  c i ty  the next .  He had a l is t  o f  accounts and v is i ted

the accounts located in  the par t icu lar  c i ty .  Before cal l ing upon any new

account ,  pet iL ioner  was requi red to obta in Mr.  Shamah's approval .

5.  In  general ,  pet i t ioner  spent  four  days on the road and one day in  the

Babyfa i r  showroom weekly.  At  Chr is tmast ime and other  peak shopping seasons,

Mr.  Cabasso spent  more than one day per  week in the showroom because c l ients

were re luctant  dur ing such t imes to see salesmen.  Mr.  Cabasso was paid on a
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commission basis,  but did not earn comnissions for sales rnade in the showroom

on other than his or*n accounts.

6. Mr. Cabasso was obl iged to telephone Mr. Shanah each day he was on the

road for the purpose of reviewing his act iv i t ies. I t  was also necessary for

pet i t ioner to obtain f inal  approval for sales from Babyfair ,  especial ly with

regard to the extension of credit  to a cl ient.

Babyfair  provided pet i t ioner with samples and order forms. Babyfair

determined the pr ices for al l  merchandise, which could be reduced for a part icular

customer only with Mr. Shamah's approval.

7.  Pet i t ioner r{as required to sel l  exclusively on behalf  of  Babyfair .

B. When sales meetings were occasional ly conducted, attendance of al l

salesmen was mandatory.

9. Pet i t ioner 's business cards showed his name, "Babyfair"  and the

Babyfair address and telephone number.

10. Babyfair  did not provide pet i t ioner with an off ice at the business

premises. Nor did pet i t ioner maintain an off ice in his home.

11. Pet i t ioner took two to three weeks vacat ion annual ly,  scheduled with

Mr. Shamahfs approval.

12. For each year at issue, pet i t ionert$ accountants prepared his Federal

and state personal income tax returns, including Schedule C, Prof i t  (or Loss)

from Business or Profession. Tn 1974 and 1975, pet i t ioner deducted business

expenses  in  the  respec t ive  amounts  o f  $19,0B5.00 and $18,397.00 ;  he  de ta i led

his 1975 expenses as fol lows:

Trade shows
Automobile
TraveI
Depreciat ion
Parking and tol1s
Dues, subscript ions, magazines and papers

$  e64 .00
1 ,489 .  00

410 .00
1  ,333 .  O0

550 .00
187 .00



Peti t ioner did not f i le any unincorporated business tax return.

13. Pet i t ioner maintains that he began his associat ion with Babyfair  as an

employee and that the character of this associat ion remained constant,  though

he was promoted to salesman.

CONCTUSIONS OF I,AW

A. That the rendering of services by an individual as an employee is not

considered an unincorporated business for purposes of Art ic le 23 of the Tax

Law.

"The per formance of  serv ices by an indiv idual  as an employee or
as  an  o f f i ce r  o r  d i rec to r  o f  a  co rpo ra t i on ,  soc ie t y ,  assoc ia t i on ,
or  pol i t ica l  ent i ty ,  or  as a f iduciary,  shal l  not  be deemed an
unincorporated business,  unless such serv ices const . i tu te par t
o f  a  bus iness  regu la r l y  ca r r i ed  on  by  such  i nd i v i dua l . "
S e c t i o n  7 0 3 ( b ) .

B.  That  the determinat ion whether  serv ices were per formed by an indiv idual

an "employee" or  as an ' r independent  agent"  turns upon the degree of  d i recLion
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General  and miscel laneous
HeaL, l ight,  power and water
Legal and account ing
Off ice expense, pr int ing and postage
Suppl ies and samples
Telephone and telegraph
Taxi and local t ravel
PromoLion and entertaining
Christmas gi f ts

155  .00
84 .00

185  .00
115 .00

2 ,260  . 00
450 .00
685  .00

6 ,97O.00
2 ,560 .00

over the indiv idual .  Mat ter  of  l iberman

a s

and

V .

control  exercised by the employer

G a l l m a n ,  4 1  N . Y . 2 d  7 7 4 .

C. That  for  Lhe years at  issue,  pet i t ioner  rdas an employee of  Babyfa i r

Imports  Co.  Pet i t ioner  was obl igated,  among other  th ings,  to  repor t  h is

act iv i t ies to his supervisor each day that he was on the road; cal l  upon only

certain accounts; at tend sales meetings; work in the Babyfair  showroom when not

t rave l l ing ;  and ob ta in  h is  superv isor 's  approva l  fo r  sa les ,  p r ice  var ia t ions ,

extensions of credit  and visi ts to new accounts. Al l  the aforementioned
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factors are indicative of an employer/employee relationship and are not outbalanced

by the f i rm's fai lure to withhold taxes from pet i t ionerrs wages or to reimburse

him for expens€s incurred. Matter of 4Fnneth Kolkebegk, State Tax Commission,

Apri l -  6,  1979 [TSB-H-79(fOfl I ] ;  Macter of Edward_l i rglage, State Tax Commission,

January  24 ,  t979 [TSB-H-79(11) I ] .

D. That in vi-ew of the foregoing, it is unnecessary to decide the second

issue ra ised.

E. That the pet i t ion of Isaac

of def ic iency issued March 27, 1978

DATED: A1bany, New York

MAY 2T1982

Cabasso is hereby granted, and the notice

is cancel led in fuI l .

STATE TAX COMMISSION

PRESIDENT

ssr

0u


