
STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Charles Brady

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Year 7976.

That deponent
herein and that the
of the pet i t ioner.

further says that the said
address  se t  fo r th  on  sa id

Atr'FIDAVIT OF MAII.ING

is  the pet i t ioner
the last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, L982, he served the within not ice of Decision by
cert i f ied mai l  upon Charles Brady, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Charles Brady
613 Si lvermine Rd.
New Canaan, CT 06840

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusLody of
the United States Postal  Service within the State of New York.

addressee

Sworn to before me this
14th day of December, L982.

AUTHORIZED TO
OA?HS PURSUANI TO
-sEc?r0N L74

NISTER
TAX IJAW
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In the Matter of the Pet i t ion
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Charles Brady

for Redet.erminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the Year 1976.

AT'F]DAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, \982, he served the within not ice of Decision by
cert i f ied mai l  upon Rose Marie Manger the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Rose Marie Manger
55 Nor th  Ave. ,  I4P
For t  Lee,  NJ  07024

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet i l ioner.

the representat ive
said wrapper is the

Sworn to before me this
14th day of December, 1982.

AUTHORIZED TO ISTER
OATIJS PTIRSUANT TO
STCTIO}I  I74

TAX IJAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 7982

Charles Brady
613 Si lverrnine Rd.
New Canaan, CT 06840

Dear  Mr .  Brady :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leve1.
Pursuant to sect ion(s) tZZ of Lhe Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone il (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

cc: Pet. i t ioner's Representative
Rose Marie Manger
55 North Ave., 14P
Fort  lee,  NJ 07024
Taxing Bureau' s Representative
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STATE 0F NEI{r YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CHARIES BRADY

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax law for the Year 7976.

DECISION

Peti t ioner,  Charles Brady, 513 Si lvermine Road, New Canaan, Connect icut

06840, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Article 23 of the Tax law for t.he year 1976

( F i l e  N o .  3 0 3 0 2 ) .

A smal l  c laims hearing r+as held before Al len Caplowaith, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two trr tor ld Trade Center,  New York,

New York  on  March  23 ,  1982 aE 9 :15  A.M.  Pet i t ioner  appeared w i th  Rose Mar ie

Manger, Esq. The Audit  Divis ion appeared by PauI B. Coburn (Angelo Scopel l i to,

E s q .  ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ionerr s act iv i t ies as a sales representat ive const i tuted the

carrying on of an unincorporated business.

FINDINGS OF FACT

1. Charles Brady (hereinafter pet i t ioner) f i led a joint  New York State

Income Tax Nonresident Return with his wife for the year 7976 whereon he

reported New York business income of $29,605.00 derived from his act iv i t ies

engaged in as a "Sales Rep. "  Al though pet i t ioner f i led an unincorporated

business Lax return for his sportswear manufactur ing sole proprietorship
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t 'Chal let ' ,  he fai led Lo reporL on such return his net prof i t  der ived from his

sales representat ive act iv i t ies engaged in on behalf  of  two pr incipals.

2. Pet i t ioner f i led a separate Federal  Schedule C (Prof i t  or (Loss) From

Bus iness  or  Pro fess ion)  fo r  each o f  h is  a fo res ta ted  ac t iv i t ies .  One was f i led

for  "Cha l le "  where in  he  repor ted  a  ne t  loss  o f  $51613.00 ,  wh i le  the  o ther  was

f i led for his act iv i t ies engaged in as a sales representat ive and reported a

n e t  p r o f i t  o f  $ 3 5 , 2 1 8 . 0 0 .

3. On March 14, 1980, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner wherein i t  held that "when two or more business are

operated by the same entity net incomes must be cornbined in determining balance

subject to New York State unincorporated business taxtr .  Accordingly,  a Not ice

of Def ic iency was issued against.  pet i t ioner on Apri l  4,  1980 assert ing unincor-

pora ted  bus iness  tax  o f  $11078.28  p lus  in te res t  o f  $272.78 ,  fo r  a  to ta l  due o f

$ 1 , 3 5 0 . 4 6 .

4. Pet i t ioner contended that his sales representat ive act iv i t ies were

engaged in as an employee of his two pr incipals.  Accordingly,  he argued that

the income derived from such act iv i t ies is exempt from the imposiLion of

unincorporated business tax.

5. During 7976 pet i t ioner rendered services for Pandora Industr ies

(Pandora),  a manufacturer of kni twear.  He served as a l ia ison between customers

and execut ives of i ts mi l l  in Manchester,  New Hampshire. His act iv i t ies

consisted of sel l ing Pandora's unbranded l ine to nat ional chains such as Sears

Roebuck and J.C. Penney. Pet i t ioner worked in conjunct ion with Pandora's

designers and merchandisers to create a l ine of unbranded goods which would be

produced during openings in product ion schedules. Pet i t ioner began his associat ion

with Pandora in 7977.
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6. Pet. i t ioner reported direct ly to Pandora's president and was required

to attend monthly meetings with Pandora's execut ives at the mi l l  in Manchester.

7. Pet i t ioner contended that he worked out of Pandora's design room

located at 1372 Broadway, New York City;  however,  his business address reported

on both Schedules C was l isted as 21 East 37th Street,  New York City.  A rental

deduc t ion  o f  $91000.00  was c la imed fo r  th is  o f f i ce  on  the  Schedu le  C f i led  fo r

Chal le.  Depreciat ion of of f ice furni ture was claimed against both the income

from Chal le and the income from pet i t ionerts sales representat ive act iv i t ies.

8. Pet i t ioners compensat ion from Pandora during L976 rdas approximately

$50r000.00. The hearing record is unclear as to whether pet i t ioner was compensated

on a  commiss ion  or  sa la rv  bas is .

9. Pandora reimbursed pet i t ioner for expenses incurred on his tr ips to

the mi l l .  Most other ordinary and necessary business expenses incurred vl i th

respect to pet i t ioner 's act iv i t ies for Pandora were not reimbursed.

10 .  Pandora 's  secre tar ia l  s ta f f  was  made ava i lab le  fo r  pe t i t ioner 's  use .

11. Pet i t ioner was required to periodical ly vis i t  the mi l l  to inspect

ini t ia l  product ion of unbranded l ines before ful l  scale product ion commenced.

12. Pet i t ioner needed the approval of  Pandora's president for schedul ing

of his vacat ion. 0rders wri t ten by pet i t ioner also needed approval.

13. Pandora did not withhold income or social  securi ty taxes from pet i t ionerrs

compensat ion. Such compensat ion $ras reported on a Federal  information return,

F o r m  1 0 9 9 .

14. Pandora did not furnish pet. i t ioner with pension or sick leave benef i ts.

15. During 1976 pet iLioner also rendered services for a mi l l  known as

rrHamshire'r  which was also located in Manchester,  New Hampshire.
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16. Pet i t ioner worked for Hamshire for approximately twelve (12) weeks and

was compensated $300.00 per week. Services rendered for Hamshire were essent ial ly

the same as those rendered for Pandora. Pet i t ioner test i f ied that Pandora

permit ted him to work for Hamshire.

17. Pel i t ioner test i f ied that his t ime spent with respect to act iv i t ies

engaged in for Hamshire was minimal.

18. Pet i t ioner test i f ied that his involvement in Chal le was minimal.  He

claimed that he basical ly acted as the f inancier of Chal le.

19. Chal le was incorporated in New York on JuLy 26, 1976. Pet i t ioner

contended that i t  d id not funct ion in the corporate form unt i l  1977.

CONCIUSIONS OF IAI,d

A. That i t .  is the degree of control  and direct ion exercised by

employer that determines whether the taxpayer is an employee. (E.g.,

G r e e n e  v .  G a l l m a g ,  3 9  A . D . 2 d  2 7 0 ,  2 7 2  a f f ' d .  3 3  N . Y . 2 d  7 7 8 ;  M a t t e r  o f

the

Matter of

Frishman

v.  New York  S ta te  Tax  Comm. ,  33  A.D.2d 7A71,  mot .  I v .  to  app.  den.  27 N .  Y . 2 d

483;  Mat te r  o f  Hardy  v .  Murphy ,29  A.D.2d 1038;  see 20  NYCRR 203.L0 ;  c f .

Matter of  Sul l iveglQ1_r_lggr_, 289 N.Y. 110, 7I2.)  Matter of  Liberman v. Ga!11qa4,

4 1  N . Y . 2 d  7 7 4 ,  7 7 8 .

B. That suff ic ient direct ion and control  was not exercised bv Pandora or

Hamshire over pet i t ioner 's day-to-day act iv i t ies so as to form u r . t"aronship

of employer-employee. Accordingly,  pet i t ioner 's act iv i t ies did not const i tute

services rendered as an employee of Pandora and Hamshire within the meaning and

intent of sect ion 703(b) of the Tax Law.

C. That pet i t ioner 's sales representat ive act iv i t ies const i tuted the

carrying on of an unincorporated business pursuanL to sect ion 703(a) of the Tax
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Law. Accordingly,  the income derived therefrom is subject to the imposit ion of

unincorporated business tax pursuant to sect ion 701(a) of the Tax law.

D. That pet i t ioner 's net income derived from his sales representat ive

act iv i t ies is to be combined with his net loss from Chal le since both act iv i t ies

const i tute one unincorporated business. (20 NYCRR 203.5)

E. That the pet i t ion of Charles Brady is denied and the Not ice of Def ic iency

dated Apri l  4,  1980 is susLained together with such addit ional interest as may

be lawful ly owing.

DATED: Albany, New York

Dnc 14 1982
STATE TAX COMMISSION

ACTING


