
STATE OF NEW YORK

STATE TAX COUUISSION

In the Matter of the Pet i t ion
o f

Stephen Berkley

for Redeterminat ion of a Def ic iency or a Revision
of a DeLerminat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the  Year  1975.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat. ion and Finance, over 18 years of age, and that on
the 29th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Stephen Berkley, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

that the said addressee
forth on said wrapper i

MFIDAVIT OF MAITING

is the pet i t ioner
the last known address

Stephen Berkley
2 Meadow Lane
Roslyn Heights, NY 11577

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet. i t ioner.

Sworn to before me this
29Lh d,ay of December, 1982.

AUTITORIZED TO ADMINISTER
CIATI{S PURSUANI TO TAX IJAW
SECTION T74
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Sworn to before ne this
29th day of December, 1982.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 29th day of December, 1982, he served the within notice of Decision by
certified mail upon Robert Jurgens the represenLative of the petitioner ia the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert Jurgens
66 North Broadway
Hicksv i l le ,  NY 11801

and by depositing same enclosed in a postpaid prope:rly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

AFFIDAVIT OF MAIIING

is the representative
on said rdrapper is the

r .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29,  19Bz

Stephen Berkley
2 Meadow Lane
Roslyn Height.s,  NY L1577

Dear  Mr .  Berk ley :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in courL to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must,  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  TaxaLion and Finance
law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone l /  (Srs) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Robert Jurgens
66 North Broadway
Hicksv i l le ,  NY 11801
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COM}IISSION

In the Matter of the Petition

o f

STEPI{BN BERKIEY

for Redeterminat ion of a Def ic iency or
Refund of Unincorporated Business Tax
Article 23 of the Tax law for the Year

DECISION

for
under

1 , 9 7 5 .

Pet i t ioner,  Stephen Berkley, 2 Meadow lane, Roslyn Heights, New York

11577, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax Law for the year 1975

( F i 1 e  N o .  2 8 6 9 5 ) .

A formal hearing was held before Dennis M. Gal l iher,  Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  May 19 ,  1982 a t  9 :15  A.M.  Pet . i t ioner  appeared by  Rober t  Jurgens ,

C.P.A. The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Samuel Freund,

E s q .  ,  o f  c o u n s e l ) .

ISSUE

Idhether pet i t ionerrs act iv i t ies as a sales representat ive during the year

1975 constituted the conduct of an unincorporated business r+iLhin the meaning

and intent of  sect ion 703 of the Tax Law.

FINDINGS OF FACT

1. Pet i t ioner,  Stephen Berkley, together with his wife,  Marlene Berkley,

who is not a party to this proceeding, t imely f i led a New York State Combined

Income Tax Return (Form IT-208) for the year 1975.

2. Included with the above f i l ing was a New York StaLe Unincorporated

Business Tax Return (Forrn IT-202) for 1975, l ist ing pet i t ioner 's name and
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social  securi ly nunber and the words r tnot subject".  This form showed neither

f igures nor any calculat ion of unincorporaLed business tax, and was signed by

Greenbaum & Gi l lman (pet i t ioner 's accountants) rather than by pet i t ioner.

3. 0n February 7, 1979 the Audit  Divis ion issued to pet i t ioner a Not ice

o f  Def ic iency  asser t ing  add i t iona l  tax  due fo r  1975 in  the  amount  o f  $3 ,386.00 ,

p lus  in te resL .

4. A Statement of Audit  Changes issued by the Audit  Divis ion to pet i t ioner

on September 27r 1977, stated that pet i t ioner 's act iv i t ies as a salesman rdere

subject to unincorporated business tax, and contained computat ions showing

unincorporated business tax due in the amount of $2 r376.22. A subsequent

Statement of Audit  Changes dated December 12, 1978, contained revised computat ions

based on Federal  adjustments to pet i t ionerrs income, and showed addiLional

personal income tax due of $484.00, as wel l  as unincorporated business tax due

in the amount of $2,902.00. I t  is the total  of  these two amounts shown on the

second Statement of Audit  Changes ($3,386.00) which const i tutes the amount of

tax asserted as due on the Not ice of Def ic iencv.

5. Pet i t ioner has not raised the issue of the addit ional personal income

asser ted  as  due ($484.00) ,  and apparent ly  does  no t  con tes t  th is  por t . ion  o f

asser ted  de f ic iency .

6. Pet i t ioner,  Stephen Berkley, worked as a salesman carrying l ines of

ch i ld ren 's  c lo th ing  fo r  th ree  (3 )  d i f fe ren t  compan ies  in  1975.  Mr .  Berk ley 's

sel l ing act iv i t ies consisted of t ravel ing to cal l  on var ious establ ished, as

wel l  as potent ial ,  customers. Pet i t ioner also did direct sel l ing in the

showroom and from booths rented at t rade shows, as wel l  as servicing of other

large "house" accounts and buyers from various parts of the country for one of

his pr incipals,  namely Cryst.al  Sunf lowers, Inc.

tax

the
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7. Mr. Berkley was assigned a specif ied sales terr i tory which included

al l  of  the New England States and New York State. He was paid on a commissions-

earned basis.  His commissions rdere determined monthly,  based on the volume of

merchandise shipped into his assigned terr i tory,  and he had the r ight to draw

an advance against his commissions,

8. Mr. Berkley received no commissions on sales made to i lhousett  accounts

or to buyers from other parts of the country visiting the showroom, nor was he

paid for t ime spent in the showroom. He was, however,  reimbursed for expenses

incurred in entertaining these buyers.

9. Mr. Berkley would go on road tr ips to cal l  on customers at the t imes

of the year when each of his pr incipals '  part icular new l ines of c lothing were

ready to be shown. Mr. Berkley would f i le an i t inerary of his Lr ip with the

part icular pr incipal before travel ing, wherein he would out. l ine the dates and

various customers he would be vis i t ing. He also would cal l  the part icular

pr incipal 's home off ice dai ly when he was travel ing.

10. ldhen Hr. Berkley attended trade shows, he often hired a person to

assist  him in display setup and in taking orders. Wages paid to such assistants

as wel- l"  as booth rental  costs and other fees associated with these trade shows,

were paid by Mr. Berkley without.  reimbursement.  Mr. Berkley also employed his

w i fe  as  a  c le r ica l  ass is tan t ,  and pa id  wages to  her  in  the  amount  o f  $101400.00

without reimbursement by his principals.

11. Except for the l imited reimbursemenL of certain entertainment expenses

(see F ind ing  o f  Fac t t tS t t ) ,  Mr .  Berk ley  was no t  re imbursed fo r  expenses  incur red

in  the  course  o f  h is  sa les  ac t iv i t ies .
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12. l l r .  Berkley hTas reguired to purchase his merchandise samples for

disptay from his pr incipals without reimbursement.  His cost for these samples

vras approximately f i f ty percent (S0"7"1 of their  wholesale cost. .

13 .  A t tached to  Mr .  Berk ley 's  1975 U.S.  Ind iv idua l  Income Tax  Return  (Form

1040)  was a  Schedu le  C ( "Pro f i t  o r  (Loss)  From Bus iness  or  Pro fess ion" ) ,  on

which Mr. Berkley i temized and deducted business and sel l ing expenses not

reimbursed, including (but not l imited to) telephone charges, automobi le

expenses, stat ionery, pr int ing and postage costs,  and entertainment expenses.

This schedule also contained an i tem of expense labeled "commissions" (paid)

for which no explanat ion was given at the hearing.

14. Mr. Berkley was not furnished with a company car,  nor did he receive

pa id  vacaL ion  or  s ick  leave.  None o f  Mr .  Berk ley 's  p r inc ipa ls  p rov ided h im

with company benef i ts such as health or l i fe insurance, nor did any of them

provide him rsi th a pension plan. Mr. Berkley did have a Keogh plan on his own

in  1975.  In  add i t ion ,  on ly  one o f  Mr .  Berk ley 's  p r inc ipa ls  (K ingo ld  Sa les

Corpora t ion)  w i thhe ld  Federa l  income tax  and F . I .C .A.  charges  on  h is  beha l f .

15 .  None o f  Mr .  Berk ley 's  p r inc ipa ls  t ra ined h im in  any  par t i cu la r  method

of sel l ing or deal ing rai th customers. His sel l ing technique ref lected his own

personal style of presentat ion. Mr. Berkley had no other salesmen working for

him or with him in his assigned terr i t .ory.

16 .  In  1975,  Mr .  Berk ley 's  ma jor  p r inc ipa l  was  Crys ta l  Sunf lowers ,  Inc .

( "Crys ta l " ) ,  wh ich  o f fe red  a  l ine  o f  ch i ld ren ts  c lo th ing  bear ing  the  Izod

lacoste label.  He also carr ied a l ine of swimwear and other playwear for

Kingold Sales Corporat ion and a l ine of infanLs and toddlers clothing and

sportswear for a f i rm cal led Basic Togs. Whi le each of these f i rms offered

simi lar types of c lothing, their  l ines were general ly non-competi t ive with each
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olher due to di f ferences in pr ice and in the type of store to which the respect ive

l ine  wou ld  be  o f fe red  fo r  sa le .

17. During the years preceeding 1975, Crystal  had grown progressively more

successful ,  such that by 1975 i t .s l ine of c lothing provided Mr. Berkley with

his major source of income. Accordingly,  he directed the major i ty of his t ime

and e f fo r t  to  se l l ing  Crys ta l ts  l ine  o f  c lo th ing .

18. Mr. Berkley test i f ied he spent approximately ninety percent (90%)_ of

his business hours working for Crystal .  He did not work a specif ic number of

hours on a set t ime schedule each week, but rather worked at the convenience of

his customers. Mr. Berkley often worked nights and weekends as wel l  as on

weekdays. The decision concerning what hours he would work, as wel l  as the

amount of t ime he would devote respect ively to each of his pr incipalsr l ines,

was his own and was based on the relative amounls of income which could be

generated by each of the l ines of c lothing he carr ied.

19. Mr. Berkley was involved with training oLher salesmen for Crystal .  He

also helped seL up displays in stores carrying Crystal fs cloLhing and often

ins t ruc ted  s to re  sa lesmen as  to  methods  o f  se l l ing  Crys ta l rs  c lo th ing .

20. In addit ion to his usual sel l ing act iv i t ies, CrysLal required Mr. Berkley

to handle large i thousett  accounts and also out-of- town buyers who visi ted

Crys ta l ' s  showroom (see F ind ing  o f  Fac t  "6" ) .  Crys ta l  p rov ided Mr .  Berk ley

with a smal l  of f ice at i ts New York showroom to aid him in the performance of

these dut ies. fn addit ion, Crystal  suppl ied Mr. Berkley with stat ionery and

the use of photocopying equipment

2 I .  C r y s t a l ' s  s e a s o n a l  l i n e

mately two (2) months before Mr.

of c lothing was avai lable to be shown approxi-

Berk ley 's  o ther  l ines  were  ava i lab le .  Mr .  Berk ley
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cal led Crystal  col lect when travel ing, but had to pay for cal ls to his other

pr incipals out of  his own pocket.

22. Mr. Berkley was required to attend regular sales meeLings held by

Crystal .  He also advised Crystalrs designers of i tems requested by his customers,

and also worked with the designers in an effort  to make such i tems avai lable to

h is  cus tomers .

23. Crystal  only al lowed i ts l ine Lo be carr ied by those stores which f i t

the fzod f ,acoste " imagett .  This t t imagett ,  as determined by Crystal ts management,

general ly meant stores which were wel l -maintained and carr ied the rrbetter"

l ines of merchandise. Mr. Berkley test i f ied he was often prohibi ted by Crystal ts

management from selling to certain stores even though he felt those stores met

the proper t t image" to carry Crystalrs 1ine.

24. Pr ior to and including the year L975, Mr. Berkley was free to work for

any other pr incipals carrying l ines r+hich were non-conf l ict ing with Crystal ts

I ine. As a matter of  courtesy, he always sought permission from Crystal  to

carry other l ines. For years beginning after 1975, Crystal 's management told

Mr. Berkley he would have to drop the other lines he was carrying and devote

ful l - t ime efforts to sel l ing for Crystal .  Mr. Berkley compl ied with this

demand and ceased carrying other l ines at the end of 1975.1

CONCTUSIONS OF tA[T

A.  That  " [ i ] t  i s  the  degree o f  con t ro l  and

employer which determines whether the taxpayer is

conLractor subject to the unincorporated business

41 N.Y.2d  774,  (1977) .  Regu la t ions  o f  the  Sta te

direct ion exercised by the

an employee or an independent

tax.t '  L iberman v. Gal lman.

Tax Commission provide:

his income from Crystal  and
p r i n c i p a l s .  I n  1 9 7 7 ,  h e

1 I r ,  1g76,
percent from
received 100

Mr. Berkley received 90 percent of
p rev ious  year 's  b i l l i ngs  f rom o ther
percent of his income from Crystal .

10
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f

" [w]hether there is suff ic ient direcLion and control  which
results in the relat ionship of employer and employee wi l l  be deter-
mined upon an examinat ion of al l  the pert inent facts and circumstances
of  each case. "  20  NYCRR 203.10(c ) ,  (adopted  February  1 ,  1974) .

B. That among the facts and circumstances Lo be examined are whether

pet i t ioner maintained an off ice, engaged assistants,  incurred expenses without

reimbursement and was covered by a pension plan. Also, whether the pr incipal(s)

w i thhe ld  S ta te  and Federa l  Laxes ,  F . I .C .A.  and o ther  payments  on  beha l f  o f

pet i t ioner,  and the amount of control  over pet i t ioner 's act iv i t ies exercised by

the  pr inc ipa l (s ) .  Raynor  v .  Tu l l y ,  60  A.D.2d 731,  l v .  to  app.  den.  44  N.Y.2d

643 (1e78) .

C.  That  sec t ion  703( f )  o f  the  Tax  law prov ides :

"Sa les  representa t ive  - -  an  ind iv idua l , . . . ,  sha l l  no t  be  deemed
engaged in an unincorporated business solely by reason of sel l ing
goods,  wares ,  merchand ise  or  insurance fo rTore  than one en terpr ise . "
(Emphas is  added. )

D. That dur ing the year 1975, pet iLioner Stephen Berkley's pr incipals

neither retained nor exercised suff ic ient direct ion and immediale control  over

his dai ly act iv i t ies to classi fy him as an employee rather than as an independent

contractor.  Pet i t ioner maintained his own off ice, incurred expenses for which

he was not reimbursed and ut i l ized his own sel l ing methods and techniques to

accomplish the desired result  of  a high volume of sales. The showroom dut ies

and the restr ict ions on the type of store to which Mr. Berkley could offer

Crystal 's l ine were not suff ic ient to create the relat ionship of employer and

employee.



E. That the pet i t ion of Stephen

of Def ic iency dated February 7, 7979 ,

lawful ly owing, is sustained.

DATED: Albany, New York

DEC 2I 198e
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Berkley is hereby denied and the Notice

together with such interest as may be

STATE TAX COMMISSION


