
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Gary S. Bergman

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Year  1973.

Atr'FIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Fi-nance, over 18 years of age, and that on
the 12th day of 0ctober,  1982, he served the within not ice of decision by
cert i f ied mai l  upon Gary S. Bergman, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Gary S. Bergman
14 Hickory Lane.
N. Brunswick, NJ 08902

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
12 th  day  o f  0c tober ,  1982.

that the said
forth on said

is the pet i t ioner
the last known address

addressee
wrapper is



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Gary S. Bergman

for Redetermi-nat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the Year 7973.

MFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 12th day of 0ctober,  7982, he served the within not ice of decision by
cert i f ied mai l  upon Steven I .  Sk1ar the represenLat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid r / i r rapper addressed as fol lows:

Steven f .  Sk la r
250 W.  57 th  S t .  ,  Su i te  70
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the Unit .ed States Postal  Service within the State of New York.

That. deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

the representat ive
said wrapper is Lhe

Sworn to before me this
72th d,ay of 0ctober, 7982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober 12, 1982

Gary S. Bergman
14 Hickory Lane.
N. Brunswick, NJ 08902

Dear Mr. Bergman:

Please take not ice of the decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone i l  (518) 457-207a

Very Lruly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat j .ve
Steven I. Sklar
250  W.  57 th  S r . ,  Su i re  70
New York, NY 10019
Taxing Bureauts Representative



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

GARY S. BERGMAN

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 af the Tax law for the Year 1973.

A small claims hearing was held before

at the off ices of the State Tax Comrnission,

New York,  on September 24,  1981 at  9 :15 A.M.

SkIar, Esq. The Audit Division appeared by

Scope l l i t o ,  Esq . ,  o f  counse l ) .

I I .  Whether, in the event

porated business tax,  there is

against  pet i t ioner .

II I .  Whether the doctrine

sustaining the deficiency.

Wil l ian  Va lcarce l ,  Hear ing  0 f f i cer ,

Two World Trade Center,  New York,

Pet i t ioner appeared by Steven I .

Ra lph  J .  Vecch io ,  Esq.  (Ange lo  A .

pet i t ioner is found to be subject to the unincor-

reasonable cause to cancel penalt ies imposed

DECISION

Peti t ioner,  Gary S. Bergman, 14 Hickory Lane, North Brunswick, New Jersey

08902, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax law for the year 1973

( F i l e  N o .  2 9 5 4 1 ) .

ISSUES

I .  Whether pet. i t . ioner worked as an employee during 1973 ar rather as an

independent contractor subject to the imposit ion of the unincorporated business

L a x .

of laches estoppes lhe St.ate Tax Commission from
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FINDINGS OF TACT

1. Petit ioner, Gary S. Bergman, together with his wife, Batbara E.

Bergoan, who is not a party to this proceeding, timely filed a New York State

Combined Income Tax Return for the year 1,973, and listed his occupation thereon

as ttProgrammeril. Petitioner did not file an unincorporated business tax return

for  1973.

2. 0n January 30, 1980 the Audit Division issued a Notice of Deficiency

assert ing unincorporated business tax due of $1,346.51 for 1973 plus penalty

and interest. A Statenent of Audit Changes dated March 23, 1977 provided, in

explanation of the asserted deficiency, that t ' [ t ]he income from your business

activities as a Prograruner/Consultant is subject to the unincorporated business

t ax .  t r  .

3. Petitioner, Gary S. Bergman, worked for the Federal Reserve Bank of

New York ("the Bank") during the period January 1973 through March 1973, and

thereafter worked for Railway Express Agency ("R.8.A.") fron April 1973 through

to the end of 1973. Tbese were two separate jobs, and at no t ime did petit ioner

r+ork simultaneously for both of the above concerns.

4. Petitionerrs work involved computer programming, and his special

talent or ability was in t'system debugging". Due to his abilities in this

field, petitioner was able to command a high rate of conpensation for his work.

5. According to the petition and to statements made at the hearing by his

representative, one Steven Sklar, petit ioner worked solely at the premises of

the Bank and of R.E.A. under the supervision and control of the head of the

data processing departrnent. The petition further stated petitioner worked

specific days and hours, was paid only for those days worked, was required to

furnish time sheets and to observe the sane holidays as other workers. Any
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expenses incurred in the course of his work were reimbursed. No documentary or

testimonial evidence in support of these statements or detai l ing the supervision

exercised over pet. i t ioner was introduced into the record.

6. Petitioner was hired and paid under the status of an independent

contractor, Petit ioner asserts this status was used due to the fact that the

employersr exist ing salary l imits for hir ing employeeg in petit ioner's f ield

were not high enought to meet petit ioner's salary requirements (see Finding of

Fact 'r4t ') .  However, by using funds set aside in their budgets for hir ing

independent contractors, the employers r+ere able to meet petit ionerts salary

requirements and hire him.

7. Petit ioner was hired on a temporary rather than ful l-t ime basis.

Although at the hearing reference was made to a contract of employment between

the Bank and petit ioner (as an independent contractor), no such contract nor

any contract with R.E.A. was offered in evidence. No evidence was offered

detai l ing whether or not Federal Laxes and F.I.C.A. charges were withheld from

petit ionerts pay, and whether or not he was covered by or included in any

employee benefit  plans.

8. 0n the advice of Mr. Sklar, who prepared petit ionerrs tax returns,

petit ioner did not f i le an unincorporated business tax return for 7973.

Petit ioner, on the advice of his representative, did f i le a return and pay

unincorporated business tax for 1972. Subsequently, they discussed the possi-

bi l i ty of seeking a refund for 1972, but decided the small anount of potential

refund did not warrant the work involved in filing the claim.

9. Petit ioner asserts that a delay of nearly two years between the date

of a written request for a conference on this matter and the scheduling of that

conference caused petit ioner harm, in that he was unable (after such delay) to
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locate potent ial  witnesses or sources of information concerni-ng his work at.  the

B a n k  a n d  a t  R . E . A .

CONCIUSIONS OF tAW

A.  That  ' r [ i ] t  i s  the  degree o f  con t ro l  and d i rec t ion  exerc ised

employer which determines whether the taxpayer is an employee or an

contractor subject to the unincorporated business tax. ' r  Liberman v.

by the

independent

G a l l m a n , 4 1

N.Y.2d  774.  Fur thermore ,  " [w ]he ther  there  is  su f f i c ien t  d i rec t ion  and cont ro l

which results in the relat ionship of employer and employee wi l l  be determined

upon an examinat ion of al l  the pert inent facts and circumstances of each case.t t

20  NYCRR 203.10(c ) ,  (adopted  February  1 ,  1 "974) .

B. That.  pet i t ioner has fai led to provide suff ic ient evidence concerning

the degree of direct ion and cont.rol  exercised over him as is necessary to

sustain his burden of proving that he was an employee rather than an independent

contractor subject Lo the unincorporated business tax within the meaning and

in ten t  o f  sec t ion  703(b)  o f  the  Tax  Law.

C.  That  there  was reasonab le  cause fo r  pe t i t ioner rs  fa i lu re  to  f i le  a

return and pay unincorporated business tax for 1973, and thus penalt ies imposed

pursuant  to  sec t ion  685(a) ( t )  and (2 )  o f  the  Tax  law are  cance l ted .

D.  That  " . . . the  Sta te  cannot  be  es topped f rom co l lec t ing  taxes  lawfu l l y

imposed and remaining unpaid in the absence of st.atutory authority (Matter of

McMahon v.  s tate Tax comm.,  45 A.D.2d 624) . "  (Mat ter  o f  walker  & co.  v .  s ta te

Tax Comm. ,  62  A.D.2d 77 ,  80) .  See a lso  Mat . te r  o f  Jamestown lodge 1681 loya l  Order

o f  Moose,  Inc . ,  v .  Cathe twood,  31  A.D.2d 981.  Accord ing ly ,  the  argument  to

dismiss on the ground of laches is hereby denied



E. That the petit ion

Conclusion of Law "Ctn and

DATED: Albany, New York

OcT 1f; l$8?
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of Gary S. Bergman is granted to the extent noted

is in al l  other respects denied.

1n

STATE TAX COI"IMISS


