
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

MilLon Aronauer

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Year  L974.

Atr'FIDAVIT OF MAITING

StaLe of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Mil ton Aronauer,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Mil ton Aronauer
4 Summit Ave.
llt. Vernon, NY 10550

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within Lhe Stat.e of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
14th day of December, 1982.

OATHS PURSUANT TO
SECTION }74

NISlER
TAX IJAW

addressee is the pet iLionerthat the said
forth on said wrapper is the last knor*n address
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STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Mil ton Aronauer

for Redeterminat ion of a Def ic iency or a Revision
of a DeLerminat ion or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax law for
the Year 1974.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
last known address of the representat ive of the pet i t ioner

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 7982, he served the within not ice of Decision by
certified mail upon Allan Kxitzer the representative of the petitioner in the
within proceeding, bV enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Allan Ktitzex
Allan Kritzer & Co.
3B1 Sunrise Hwy.
Lynbrook, NY 11563

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

the representative
said wrapper is the

Sworn to before me this
14th day of December, 1982.

AUTTIORIZED TO
OAfTTS PURSUANI
SECIION 174

NISTER
0 TAX t'AW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 7982

Milton Aronauer
4 Summit Ave.
Mt. Vernon, I IY 10550

Dear Mr. Aronauer:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adminisLraLive level.
Pursuant to sect. ion(s) 722 of the Tax lar,* ,  any proceeding in court  to review an
adverse decision by Lhe State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
law Bureau - Litigation Unit.
Albany, New York 72227
Phone ii (518) 451-2070

Very t.ruly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Allan Rrit-zex
Allan Kritzer & Co.
381 Sunrise Hwy.
Lynbrook, NY 11563
Taxing Bureau' s Representative



STATE 0F NEI4I Y0RK

STATE TAX COMMISSION

In the Matter of the Petition

o f

MIITON ARONAI]ER

for Redetermination of a Deficiency or Refund
of Unincorporated Business Tax under Art icle
23 of the Tax law for the Year 1974.

DECISION

Petitioner, Milton Aronauer, 4 Sururit Avenue, Mount Vernon, New York

10550, f i led a pet"i t ion for redetermination or for refund of unincorporated

business tax under Art icle 23 of the Tax law for the year 1974 (f i le No.

28867).

A small claims hearing was held before Wil l iam Valcarcel, Hearing Off icer,

at the off ice of the State Tax Commission, Two ldorld Trade Center, New York,

New York on December 14, 1981 at 2:45 P.M. Petit ioner appeared by Allan

Kritzer, CPA. The Audit. Division appeared by Ralph J. Vecchio, Esq. (Kevin A.

Cah i l l ,  Esq . ,  o f  counse l ) .

ISSUE

Whether net profit from the sale of real property, acquired through

defaults related to tax l ien cert i f icates held, and related interest income is

subject to unincorporated business tax.

FINDINGS OT FACT

1. Petit . ioner, Milton Aronauer, t imely f i led a New York State fncome Tax

Resident Return for the year 1974 wherein he reported interest income of

$10,124.00 and gain f rom the sa le and exchange of  capi ta l  assets of  $41,238.00.

He did not f i le an unincorporated business tax return for said year.
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2. 0n May 15, 7979, the Audit  Divis ion issued a Statement of Audit

Changes to the petitioner wherein it. held that gains and losses resulting frorn

the sale of real property have been sufficiently extensive to constitute the

carrying on of a trade or business. As such, this income and related interest

income ( less related expenses) were deemed subject to unincorporated business

tax. Accordingly,  a Not ice of Def ic iency was issued against the pet i t ioner on

September  27 ,  7979,  asser t ing  un incorpora ted  bus iness  tax  o f  $1r575.69 ,  p lus

i n t e r e s t  o f  5 5 9 6 . 3 0 ,  f o r  a  t o t a l  d u e  o f  $ 2 , 1 7 1 . 9 9 .

3. For the past thir ty years pet i t ioner,  Mi l ton Aronauer,  has purchased

tax l ien cert i f icates purportedly for the interest income. Pet i t ioner 's

representat ive claimed that tax l ien cert i f icates purchased earned the purchaser

interest income ranging from 6 percent to 20 percent.  I f ,  at  the end of a

period ranging from two to three years, the tax l ien andlor the interest income

has not been paid, the purchaser of the tax l ien cert i f icate can then f i le

papers to secure the deed to the property subject. Lo the lien. I{hen petitioner

would secure a deed to a property he would first attempt to rent the property.

I f  the property was unrentable, and i f  someone approached the pet i t ioner to

purchase the property,  he would sometines sel l  the property.  I t  is c laimed

that pet i t ioner never advert ised his propert ies for sale nor did he give a

l ist ing to a real estate broker.  Pet i t ioner was not at the hearing to test i fy.

4.  During 1974, pet i t ioner,  Mi l ton Aronauer,  sold twenty-two pieces of

real property which he acquired through the purchase of tax l ien cert i f icates.

5. Pet i t ioner reported as miscel laneous i temized deduct ions I 'expenses

i-ncurred in connection with earning income and not rei-mbursed" on his State and

Federal  income tax returns. The fol lowing is a l ist .  of  such expenses:
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EXPENSES
A[tomoUife Expense
Telephone Expense
Accounting Fees
Legal Fees
Office Supply Expense
Dues and Subscriptions
Travel and Entertairunent Expenses
Office Rent
Bank Service Charges
Miscellaneous Expenses
Insurance (auto, f ire & theft)
Wages (secretary)
Payrol l  Taxes
Advertising
Outside Services
Depreciation on Furniture, Fixtures & Automobile
Total

AI"IOI]NT
g IZ6Sloo

2 ,040 .00
2 ,  150 .00
1 ,554.  oo
L  , 886 .00

119 .00
5 ,510 .00
1  ,404 .  oo

56 .00
990 .00

1  , 685  . 00
2 ,544 .00

397  . 00
111  .  00
396 .00

1 ,949 .  00
$26 ,254 .00

6. Tax l ien cert i f icates were purchased by pet i t ioner from taxing authori t ies

within the State of New York and Pennsylvania. 0f the twenty-two pieces of

real property sold, some of the real property was located in Pennsylvania.

7. Pet i t ioner claimed that a port ion of the interest income included in

the Not ice of Def ic iency was from bonds, mortgages, and bank accounts. However,

no evidence was submitted to substantiate this.

CONCIUSIONS OF IAW

A. That sect ion 703(d) of the Tax law provides the fol lowing:

(d) Purchase and sale for own account --  An individual or other
unincorporated entity, except a dealer holding property primarily
for sale to customers in the ordinarv course of his trade or

business solely by reason of the purchase and sale of property
for his own account,  but this subsect ion shal l  not apply i f
the unincorporated ent i ty is taxable as a corporat ion for Federal
income tax purposes. (Emphasis added)

B. That pet i t ioner,  Mi l ton Aronauer,  has fai led to sustain his burden of

proof imposed by sect ion 722 and 689(e) of the Tax law Lo show that he was not

a dealer in real estate holding such property for sale to customers in the

ordinary course of his trade or business. Accordingly,  the income earned from
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his act iv i t ies as a dealer in real estate is subject.  to unincorporated business

t a x .

C. That the inLerest income real ized from the purchase of tax l ien

cert i f icates was so interrelated and interconnected with pet i t ioner 's real

estate act iv i t ies that.  i t  was properly includable in his business gross income

pursuant to sect ion 705(a) of the Tax traw.

D.  That  sec t ion  707(e)  o f  the  Tax  Law s ta tes  tha t :

"Special  rules for real  estate. -- fncome and deduct ions
from the rental  of  real  property,  and gain and loss from
the sale, exchange or other disposit ion of real  property,
shal l  not be subject to al locat ion under subsect ion (b),
(c ) ,  o r  (d ) ,  bu t  sha l l  be  cons idered as  en t i re ly  der ived
from or connected with the state in which such property is
loca ted .  "

The Audit  Divis ion is directed to deduct from the total  sales, al l

sales related to property located in Pennsylvania.

E. That the petition of il i lton Aronauer is granted to the extent indicated

in Conclusion of law "Dt ' ,  supra; and that,  excepL as so granted, the pet i t ion

is in al l  other respects denied.

DATED: Albany, New York

DtC 1 4 iyui
6etrnc


