
STATE OT' NEI,} YORK
STATB TAX COM}TISSION

In the Matter of the Petition

o f

El izabeth H. Todd, as Executr ix

o f  the  Es ta te  o f  Gordon B.  Todd (dec 'd )

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax & UBT

under Article L6 - 16A of the Tax Law

for the Years 1955 thru 1959.

AFFIDAVIT OF UAILING

State of New York

County of Albany

Jay Vredenburg, being duly sv,rorn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and thaL on the

2nd day of March, 19B1, he served the within not ice of Determinat ion by mai l

upon El izabeth H. Todd, as Executr ix,  of  the Estate of Gordon B. Todd (dectd),

the petitioner in the within proceeding, by enclosing a true copy thereof in a

securely sealed postpaid wrapper addressed as fol lows:

El izabeth H. Todd, as Executr ix
o f  the  Es ta te  o f  Gordon B.  Todd (decrd)
c/o Hawki-ns, Delaf ietd & Wood
6 7  W a I l  S t .
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper

(post of f ice or off ic ial  depository) under the exclusive care and custody

United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the petitioner

and that the address set forth on said wrapper is the last known address

pet i t ioner.

Sworn to before me this

2nd day  o f  March ,  19B1.

a n a

of the

herein

of the



STATE OF NEW YORK
STATE TAX COM},TISSION

In the l{atter of the Petit ion

o f

Elizabeth H. Todd, as Executr ix

of the Estate of Gordon B. Todd

for Redeterminat ion of a Def ic iency or

of a Determination or a Refund of

Personal Income Tax & UBT

under Article 16 - 16A of the Tax Law

for the Years 1955 thru 1959.

( d e c r  d )

a Revisi-on

AFFIDAVIT OF MAILING

,/{t

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

2nd day of March, 1981, he served the within not ice of Determinat ion by mai l

upon James R. Eustis the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr.  James R.  Eust is
Hawkins, Delafield & Wood
67  Wa l l  S t .
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

United States Postal Service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner  here in and that  the address seL for th on said rdrapper is  the last

known address of the representative g.f..tFe petitioner. ,/
\ t'"

l r /

Sworn to before me this i I /,'/ ."""'
a -'. i / .4,1 /?2nd day of March, 19B1.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

March 2 ,  1981

El izabeth H. Todd, as Executr ix
o f  the  Es ta te  o f  Gordon B.  Todd (dec 'd )
c/o Hawkins, Delaf ield & hlood
67 Wal l  S t .
Nere York, NY 10005

Dear  Ms.  Todd:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect. ion(s) 3B6J & 375 of the Tax I .aw, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 90 from
the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed ln
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COUMISSION

Petit.ioner' s Representative
James R. Eust is
Hawkins, Delaf ie ld & tr lood
67 l,r/all St.
New York, NY 10005
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISS]ON

In the Matter of the Application

of

ELIZABETH H. TODD, as Executrix of
the Estate of GORDON B. TODD, Deceased

for Revision or Refund of Personal fncome Taxes
or Unincorporated Business Taxes under Art ic les
16 and 15-A of the Tax Law for the Years 1955
through 1959.

El izabeth H. Todd, as executr ix

Hawk ins ,  De la f ie ld  &  L lood,  Esqs . ,  67

f i led an appl icat ion for revision or

porated business taxes under Art ic les

1955 th rough 1959 (F i le  No.  20309) .

DETERMINATION

of  the  es ta te  o f  Gordon B.  Todd,  c /o

WaIl  Street,  New York, New York 10005,

refund of personal income taxes or unincor-

16 and 16-A of the Tax Law for the vears

On February  4 ,  1980,  app l i can t ,  by  Hawk ins ,  De la f ie ld  &  Wood,  Esqs .

(James R.  Bus t is ,  J r . ,  Esq. ,  o f  counse l )  and the  Aud i t  D iv is ion ,  by  Ra lph  J .

Vecchio, Esq. (Frank levi t t ,  Esq.. ,  of  counsel)  executed a Consent to Submission

without Hearing, the rnatter to be determined on the basis of facts set forth

in the St.ipulation of Faets entered into by the parties on the same daLe.

ISSUE

Whether the act iv i t ies of the Gordon B. Todd in wri t ing puts and cal ls,

taken together with his transact ions in securiLles, const i tuted engagement in

an unincorporated business so as to subject his income from said act iv i t ies to

taxat ion pursuant to Art . ic le 16-4 of the Tax law.

FINDINGS OF FACT

1.  Gordon B.  and

business Lax returns for

El izabeth H. Todd did

the years 1955 through

not f i le any unincorporated

19s9 .
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2. On October 12, 1976, the Audit  Divis ion issued a Not ice of Addit ional

Assessment ,  wh ich  assessed aga ins t  the  es ta te  o f  Gordon B.  Todd de f ic ienc ies

in normal,  capital  gains and unincorporated business t .axes in the total  amount

o f  $ 3 5 r 2 5 1 . 0 0 ,  s c h e d u l e d  a s  f o l l o r s s :

TAXABI.B YEAR NORMAT TAX
CAPITAI GAINS

TAX
$ -

6 4 3 . O 0
7 0 3 . 0 0

91,346.  oo

15,  L976,  pursuant

UBT
$  6 ,066 .00
10 ,445 .  00
6 ,936 .a0

911  .  00
9 ,112 .00

$33  ,470  .  00

to sect ion 316

1955
7956
7957
1958
7959

$36s.  oo
19  . 00
51 .00

TOTATS
$  6 ,431 .00

70,464.00
6  ,987  .  oo
1  , 554 .  00
9  , 815  .  oo

$35 ,251 .oo

of the Tax

$43s.  oo

Interest was computed to Oct.ober

Law,  in  the  amount  o f  $39 1257.L3

3. Each year unt i l  1975, decedent andlor appl icant had executed consents

extending the period of l imitat ion for assessment of personal income and

unincorporated business taxes up to and including Apri l  15, L977.

4. 0n May 27, L977, appl icant f i led Appl icat ions for Revision or Refund

of Personal Income Taxes or Unincorporated Business Taxes for each of the

years at issue, contest ing the assessment of unincorporated business taxes,

and, in effect,  conceding the normal and capital  gains tax l iabi l i t ies.

Appl icant subsequent ly f i led a Demand for Hearing on September 30, 1977. As

heretofore stated, appl i -cantts counsel and counsel for the Audit  Divis ion

Lhereafter consented to submission of this matter to the State Tax Commission

without formal hearing.

5. The fol lowing facts are found in accordance with the St ipulat ion of

Facts executed by the part ies and in accordance with other mater ials in the

f i le ,  as  p resent ly  cons t i tuLed.

6 .  Gordon  B .  Todd  ( t he  "deceden t " )  d i ed

wi fe El izabeth H.  Todd who was named executr ix

March 10 ,  1975,  leav ing  h is

h is  es ta te .

on

o f



7. During the taxable years at

from ownership of and transactions

decedent had occasion to wri te put

non-negot iable.

-3 -

issue, decedent derived his income pr imari ly

in securi t ies, and during said period

and cal l  opt ions, both negot iable and

8. A stock opt ion is a negot iable contract paid for in advance pursuant

to which the holder thereof has the r ight to buy (a "cal l")  or sel l  (a "put")

a specif ied number of shares of stock for a f ixed pr ice within the period

al lowed by the contract.  In the br ief  f i led on behalf  of  the Est.ate of Gordon B.

Todd, i t  was argued that appl icant was not a dealer in opt ions and accordingly

he was not engaged in a business subject to unincorporated business tax.

9. An opt ion wri ter is one who agrees to sel l  stock on or before a

specif ied date at a specif ied pr ice i f  he issues a cal l ,  or to buy stock on or

before a f ixed date at a f ixed pr ice i f  he issues a put.

10. The opt ion wri ter receives a premium. In the case of a cal l  opt ion,

i f  the stock pr ice remains the same or increases, the wri ter 's prof i t  equals

the di f ference between the contracL pr ice and his adjusted basis in the shares,

plus the amount of the premium; i f  the stock pr ice decl ines, aoy loss incurred

upon subsequent disposition of the shares is lessened by the amount of the

premiun. In the case of a put opt ion, the wri ter prof i ts from an unexercised

opt ion i f  the market pr ice of the shares remains the same or r ises; i f  the

price of the shares decl ines, the wri ter exercises the opt ion and offsets the

loss incurred with the premium received.

11. In al l  instances in which he wrote negot iable opt ions, ei ther decedent

was sol i -c i ted by a member of the Put and Cal l  Brokers and Dealers Associat ion,

or he telephoned a member broker or dealer and offered to r+r i te an opt ion.

(Decedent was not a member of said Associat ion).  Decedent then ut i l ized the
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standard forms prepared by the Associat ion. After endorsement by a member

finn of the New York Stock Exchange with which decedent had an account, the

opt i .ons, then freely negot iable, were surrendered to the member of the Associat ion

involved in the part . icular t ransact ion. The broker or dealer paid decedent a

premium and thereafter retailed the option to a customer at a price which

included the broker 's commission.

12. Decedentfs pract ice rdas never to wri te a cal l  opt ion against stock he

did not oivn nor against stock which i f  cal led away would result  in a capiLal

loss. Nor did decedent wri te put opt ions in respect of stock he had no interest

in acqui-r ing.

13. From t ime to t ime decedent also wrote non-negot iable opt ions for a

'rselect grouprt t  comprised of approximately twenty relat ives and long-t ime

acquaintances. Under rather informal arrangements, decedent agreed to purchase

from (a put) or sel l  to (a cal l )  the individual on or before a specif ied date

a specif ied number of shares at the contract pr ice, with the taci t  understanding

between the part ies that should the market pr ice r ise ( in the case of a cal l )

or fal l  ( in the case of a put) in an amount suff ic ient to just i fy exercise of

the opt ion, decedent would del iver the equity in the contract ( i .e. ,  the

dif ference between the then prevai l ing market pr ice and the contract pr ice)

rather than the underlying shares. These options r,rrere not written on the

standard forms of the Put and Cal l  Brokers and Dealers Associat ion.

14. For the years 1950 through 1961, and for the period January 1, 7962

through August 15, 1962, decedent vras registered with the Securi t ies and

Exchange Commission as a broker-dea1er.  0n or about May 28, 1962, Gordon B.

Todd f i led an appl icat ion for registrat ion as a broker and dealer,  pursuant to
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the Securi t ies Bxchange Act of 1934, under the name of Gordon B. Todd & Co. (a

partnership).  Pr ior to said date he operated as a sole proprietor under the

name o f  Gordon B.  Todd (a  so le  p ropr ie to rsh ip ) .  On Ju ly  6 ,7962,  the  Secur i t ies

and Exchange Commission granted the appl icat ion of Gordon B. Todd & Co.,  a

partnership, succeeding to the assets of Gordon B. Todd, a sole proprietorship.

On August 15, 1962, he withdrew the registration with the approval of the

commis s ion.

15. The account ing f i rm of Haskins and Sel ls submitted to decedent on or

about Apri l  11, 7972, a review of his opt ion act iv i ty for the years 1950

through 1968 which, among other things, showed the percentages of gross premiums

on negot iable and non-negoLiable opt. ions. The percentages for the years 1956

through 1961 were as fol lows:

YEAR
7956
1 9 5 7
1958
1 9 5 9
1960
1 9 6 1

GROSS
PREMII]MS

$ 1 5 9 , 7 7 8 . 0 0
5 5  , 9 5 3  .  0 0

1 1 1 , 7 8 7 . 0 0
3 6 7  , 2 2 0 . 0 A
2 0 1 , 0 1 2 . 0 0
5 7 0 , 8 2 9  .  0 0

PREMIUMS ON NON.
NEGOTIABLE OPTIONS

IdRITTEN FOR OUTSIDE
INDIVIDUATS

@
g  , 044 .00

72 ,77A .00
14 ,406  . 00
9 ,767  .AO
4 ,149 .A0

PERCENTAGE OF GROSS
PREMIUI"IS ON NON-

NEGOTIABI,E OPTIONS
77 .9
74 .3
11 .4
4 .0
4 .4
a .72

PERCENTAGE OF GROSS
PREMII]MS ON

NEGOTIABIE OPTIONS
8 8 .  1
8 5 . 7
8 8 . 6
9 6 . 0
9s .6
9 9 . 2 8

During 1962, decedent wrote one non-negot iable opLion; dur ing 7963, he wrote

two such opt ions. Thereafter,  he wrote no non-negot iable opt ions.

16. Reports made by decedent to the SecuriLies and Exchange Commission on

his f inancial  condit ion ref lected the market value of shares on or against

which he wrote negot iable opt ions ("share values"),  compared with the market
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value of al l  securit ies held by decedent ("portfol io values")

values were as fol lows:

The comparative

YEAR SHARE VAI,UES PORTFOIIO VAIUES

SHARE VALUES AS A
PERCENTAGE OF

PORTFOf,IO VATTIES
1 9 5 5  $  7 2 5 , 1 4 7 . 5 0  $ 3 , 3 5 7 , 7 0 8 . 6 7  2 7 . 6
7 9 5 6  9 5 6 , 8 8 B . 8 5  3 , 6 6 2 , 6 2 6 . 8 7  2 6 . 1
7957 247 ,172.5A 3 ,341 ,239.03  7  .4
1 9 5 8  6 6 A  , 2 8 7  . 5 0  4 , 4 7 8 , 2 t L . 4 9  7 4 . 7
1 9 5 9  7 , 6 2 9 , 1 3 7 . 5 0  5 , 1 9 1  , 7 4 5 . 2 8  3 1 . 4
1 9 6 0  8 6 2  , 7  L 3  . 1 5  4  , 6 8 0  , 9 8 6  . 7  4  t B  . 4
r 9 6 t  2 , 3 4 8 , 5 0 0 . 5 0  6 , 5 9 5  . r O 9  . 8 2  3 5  . 6
1 9 6 2  2 , 2 2 7 , 5 0 0 . 0 0  5 , 7 2 6 , 1 7 7 . 0 0  3 8 . 8

17. On December 16, 1964, the State Tax Commission conducted a formal

hearing to adduce evidence on several issues, among them, whether decedent was

a ' rdealer" in securi t ies in his own unincorporated business and thus subject

to unincorporated business taxes for thr:  taxable years 1945 through 1954. 0n

July 7, 1971, the Commission issued i ts determinat ion which stated in relevant

p a r t :

"The business activities of the taxpayer in buying and
holding stocks are inseparable from his act iv i t ies of using
such stocks in his deal ings as a wri ter of  puts and cal ls and
conversions.

'The business act iv i t ies of the taxpayer const i tuted the
carrying on of an unincorporated business within the meaning
and intent of  Art ic le 16-A of the Tax law."

On or about October 1, 1971, an Art ic lr :  78 proceeding was ini t iated in the

Supreme Court,  County of Albany, on behalf  of  Gordon B. and El izabeth H. Todd

to review the aforesaid determinat ion. The proceeding was transferred to the

Appellate Division, Third Department, pursuant to a stipulation by the attorneys

for the parties. Subsequent correspondence and meetings among representatives

of the off ice of the Attorney General ,  representat ives of the Department of

Taxat ion and Finance and the attorneys for the appl icants resulted in a sett le-

ment and a st ipulat ion of discont inuance of the court  proceeding. Under
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the terms of the sett lement. ,  decedent was deemed to be subject to taxat ion

under Art ic le 16-A for the years 1945 through 7954, for the reason that by

wri t ing opt ions, he was engaged in an unincorporated business.

CONCTUSIONS OF I,AW

A. That the act iv i t ies of decedent Gordon B. Todd as an opt ion wri ter

together with his transact ions in securi t ies during the years 1955 through

1959 constituted the carrying on of an. unincorporated business within the

meaning and intent of section 386 of the Tax law and State Tax Commission

Regulat ion 20 NYCRR 28I.2.

B. That the Appl icat ion for Revis: lon or Refund of Unincorporated Business

Tax of El izabeth H. Todd, as executr ix of the Estate of Gordon B. Todd, is

denied and the Not ice of Addit ional Assessment issued October 12. 1976 is

sus ta ined.

DATED: Albany, New York

MnR - Z tgSl
STATE TAX COMMISSION

COMMISSIONER

SSIONER


