
STATE OF NEI/'I YORK

STATE TAX COMMISSION

fn the l{atter of the Petition
o f

GeraId Tenenbaum

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  7968 -  1977.

State of New York
Courrty of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of November, 1981, he served the within not ice of Decision by
cerLi f ied mai l  upon Gerald Tenenbaum, the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Gerald Tenenbaum
20 Stuar t  Dr .
Syosset ,  NY 11791

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the United States Postal  Service within the State of New york.

That deponent further says
herein and that  the address set
of  Lhe pet i t ioner .

Sr*orn to before me this
27th day of  November,  1981.

AFFIDAVIT OF MAILING

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  known address

' , i
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STATE OF NEW YORK
STATE TAX COMM]SSION

In  the Mat ter  of  the Pet i t ion
o f

Gerald Tenenbaum

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of a Determj-naLion or a Refund of Unincorporated
Business Tax under Ar t ic le  23 of  the Tax Law for
the Years 1968 -  197I .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Marcus Schwartz the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Marcus Schwartz
34-29 Jerome Ave.
Bronx, NY 10467

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postar service within the state of Ners york.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ionerr. ,

Sworn to before me this
27th day of November, 1981

I
L

, 'n' '  ,

l-/



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

November  27 ,  1981

Gerald Tenenbaum
20 Stuart  Dr.
SyosseL,  NY 11791

Dear Mr. Tenenbaum:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant.  to sect ion(s) 722 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, Ner,s York 72227
Phone it (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Marcus Schwartz
34-29 Jerome Ave.
Bronx, NY LA467
Taxing Bureau' s Representat ive



STATE OF T{EW YORK

STATE T$( COMMISSION

In the Matter of the Petition

of

GERATD TE}I&NBAUI'T

for Redetermination of a Deficiency or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax f,aw for the Years L968,
L969,  L970 and 1971.

DECISION

Syosset ,  New York 1179L,

or for refund of unincor-

for the years 1968, 1969,

Peti t ioner,  Gerald Tenenbaum, 20

filed a petit.ion for redetermination

porated business tax under Article 23

Stuart Drive,

of a deficiency

of the Tax Law

1970 and 1971 (F i le  No,  14097) .

A snall claims hearing was held before Samuel Levy, Hearing Officer, at

the offices of the State Tax Comission, Two l{orld Trade Center, New York, New

York, on June 26, 1980 at. 1.0:45 A.M. Petit ioner appeared by Harcus Schwartz,

Esq. The Audit Division appeared by Ralph J. Vecchio, Esg. (Angelo Scopell i to,

Esq.  ,  o f  counsel ) .

ISSUE

Whether petitioner's activities as an outside salesman constitute the

earrying on of an unincorporated business, the income from which is subject to

the unincorporated business tax.

rI$DTN6S OF tr'ACT

1. Petitioner, Gerald Tenenbaum, and

New York State income tax resident returns

Petitioner, Gerald Tenenbaum, did not file

for  sa id years.

Phyllis Tenenbaum, his wife, filed

(Form IT-201) for years at issue.

unincorporated business tax returns
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2, 0n January 26r 1976, the Audit  Divis ioa issued a Not ice of Def ic iency

against petitioner, together with an explanatory $tatement of Audit Changes for

subject years assert ing unincorporated business tax of $4,611.65 and interest

thereon o f  $11445.91 ,  fo r  a  to ta l  o f  $6 ,057.56 .  The issuance o f  the  Not ice  o f

Deficiency and Statement of Audit Changes was based on a decision of the State

Tax Comnission dated January 28, 1975 for the year L967 which held that peti-

t ioner 's act iv i t ies for such year const i tuted the carrying on of an unincorpo-

rated business.

3. For subject years, pet i t ioner r^ras a sales representat ive for two (2)

or three (3) pr incipals.

4 .  Pet i t ioner  rece ived income o f  $34,287.8A,  932,902.08 ,  $361379.58  and

$31r364.72 from Wippette Sportswear, Inc. (hereinafter I 'Wippette' t )  for the

years 1968 through 1971, respectively. He received income from one or two

o t h e r  p r i n c i p a l s  i n  t h e  s u m  o f  9 7 1 6 0 9 . 8 1 ,  9 7 , 8 8 1 . 3 5 ,  9 1 2 , 5 7 6 . 9 2  a n d  9 1 3 , 1 0 3 . 1 7

for the year$ 1968 through 1971, respectively. Petitioner conceded that the

income earned from principals other than Wippette was subject to unincorporated

busines$ tax.

5. Petltioner, Gerald Tenenbaum, argued that. the income earned from his

activities as an outside salesman for Wippette \{as not subject to the unincor-

porated business tax as the services he rendered were that of an employee and

not that of an independent contractor. The petitioner offered in evidence an

undated affidavit, executed by Irving Bagate1le, sales manager of l{ippette (who

also signed for f{ippette an employnrent contract noted fnfra), which states, in

releveut part ,  that:

t t5.  Mr. Tenenbaum was subject to the corporat ion's complete
control  based on the fol lowing:
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a. He was required to report to the corporate offices at
least once a week.

b. Prepared (sic) to subnit reports at least weekly"

c. Orders taken $ere required to be forwarded to the
corporate offices and such orders were subject to complete
corporale approval.

d. lrlhen the conpatry made appointments for him, he was
required to be present at the appointed place and hour regardlese
of his own schedule.

e. There was r*ithheld from his earnings all of tbe required
taxes as any other employee, and in fact, such taxes r.rere
withheld.

f . The cor*pany paid unernploynent insurance, disability
insuraace and workmeu's courpensation insurance for Mr. Tenenbaum.

6, Mr. Tenenbaum was permitted to be employed by one (1) other
conpany, only as loag as his other employment did not interfere
witb his ability to represent this corporation and his continued
ability to produce sales for llippetLe Sales Corp. and his daily
routine of covering his territory, all of the other nyriad
details necessary and the other corporation wss not in conpetition
r*ith Wippette $alee Corp."

6, Petitioner entered into an

Corporation

The contract

under date of Apri l  4,

was executed on behalf

employrnent contract with l,Iippette Sales

1962, which was amended on 0ctober 18, 1962-

of htippette by Mr. Irving Bagatel}e. The

express terrns of the agreemeot provided in relevant part, limitations otr

petit ioner's terr i tory, exclusion of sol icitat ion of specif ic retal l  outlets

and written company approval for petitioner to carry one ilon*conflicting line.

Further, no alteration aad variatione of the terms of the contract were valid

unless made in writing and signed by both parties.

The express terns of the employment agreement, did not provide that

petitiorer was to report to tbe coqpany offices at least once a weekl nor that

the company $as to schedule appointments for him or that he was required to be

present at the appoiuted place and hour regardless of his own schedule.
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7. Pet.itioner contended that when he took nonconpensatory vacations

during slack seasons he was required to inform the conpany of his whereabouts

at aL1 times, $o that in the event customer problems developed, he would be

immediately available for its resolution.

8. Petitioner further argued that the details and means by which new

merchandis€ Idas to be sold was set forth in detail during saLes meetings which

required petitionerts attendance at corporate offices for a period of ten or

nore days a year.

9. Petit ioner's hours of work were erratic and not subject to control, as

Wippettets primary concern was in sales geaerated by him and not in hours

worked.

10. Petitioner maintained a self-employed (t'Keogh") plan for subject

years.

11. Petitioner was not reimbursed for any setling expenses incurred by hin

on behalf of l{ippette.

L2. tr'or subject years, Wippette Sportswear, Inc. withheld Federal and New

York State income taxes and social security Lax from the connissions paid to

petitioner. Lrippette covered him for sork$en's compensation and disability

insurance.

coNctusroNs 0t'tAl'I

A. That the principals represented by Gerald Tenenbaurn for subject years

did not exercise sufficient direction and control over his activities so as to

constitute aa empl"oyer-enployee relationship of any such principal. That the

parol evidence subrnitted by petit iouer, i"e., a.ff idavit,  supra, contravenes and

materially alters the terns of the contract by creating duties which were not

provided for by the express terns of the contract.
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B. That the sel l ing acf iv i t ies of pet i t ioner const i tuted the carrying on

of an unincorporated business in accordance with the meaning and intent of

section 703, subdivision (a) of the Tax Law, and that the incone derived

therefrom i.s subject to unincorporated business tax imposed under section 701,

subdivis ion (a) of the Tax law.

C. That the petition of Gerald Tenenbaum is denied and the Notice of

Def ic iency issued January 26, L976 for subject.  years is sustained, together

with such additional interest as may be lawfully due and owing,

DATED: Albany, New York

i ie i/ P? 19*l

STATE TN( COUMISSION


