
STATE OF NEW YORK

STATE TAX CO}IMISSION

In the Matter

Viola

the Petition

Sylbert

o f
o f
P .

AFFIDAVIT OF MAITING
for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 af the Tax law for
the Years 197L, 1972 e 1973.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says th,at he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within notice of Decision by
cert i f ied mai l  upon Viola P. Sylbert ,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof,  in a securely sealed postpaid wrapper
addressed as  fo l lows:

Viola P. Sylbert
130 East  63rd  St .
New York, NY 10021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the Unit.ed States Postal Service within the State of Ner+ York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
5th day of November, 1981.

that the said addressee is the pet i t ioner
forth on said r,rrapper is the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

In the ilatter of the Petition
o f

Viola P. Sylbert

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax uRder Article 23 of the Tax Law for
the Years 1971, 1972 & 1973.

AFFIDAVIT OF MAII.ING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and I'inance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
certified mail upon Robert S. Raum the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert S. Raum
122 East 42nd St. .  -  Rm. 3000
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sr*orn to before me this
6th day of November, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 6, L9B1

Viola P. Sylbert
130 East  63rd  St .
New York, NY 10021

Dear  Ms.  Sy lber t :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted yout right of review at the administrative level.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can onl-y be instituted under
Article 78 of the Civil PracLice laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not. ice.

Inquiries coneerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /I (518) 4s7-6240

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ionerts Representat ive
Robert S. Raum
122 East 42nd St.  -  Rm. 3000
New York, NY 10017
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

VIOTA P. SYTBERT

for Re{eterminat ion of a Def ic iency or f ,or
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years I97I,
7972 and 1973.

DECISION

State income tax resident

variouslv descr ibed her

Pet i t ioner,  Viola P. Sylbert ,  130 East 63rd Street,  New York, New York

10021, f i led a pet i t ion for redeterninat ion of a def ic iency or for refund of

unincorporated business tax under Article 23 of the Tax Law for the years 7971,

1972 and 1973 (f i le No. 2L929).

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two ldor ld Trade Center,  New York,

New York, on May 7, 1981 at 9:15 A.M. Pet i t . ioner appeared with Robert  S. Rar.rm.

The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Kevin Cahi l l ,  Esq.,  of

c o u n s e l ) .

ISSUES

I .  Whether pet i t ionerts act iv i t ies as a fashion designer const i tuted the

pract ice of a profession exempt from the imposit ion of unincorporated business

t a x .

I I .  Idhe ther  pena l t ies  imposed pursuanL to  sec t ions  685(a) (1 ) ,  685(a) (2 )

and 685(c) of the Tax Law should be abated.

FINDINGS OF FACT

1.  Pet i t ioner ,  V io la

returns for the years 1971,

P. Sylbert ,  f i led New York

7972 and, 1973, whereon she
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occupat ion  asr? f ree  des igner  &  pub l ic is t "  (1971)  "des igner "  (1g72) ,  and "des igner

-  R . T . W . f ' ( 1 9 7 3 ) .  0 n  e a c h  o f  s a i d  r e t u r n s  p e t i t i o n e r  r e p o r t e d ' t b u s i n e s s

income" derived from her designing act iv i t ies. She did not f i le an unincorporated

business tax return for any of said years at issue.

2. 0n February 18, 1975 the Audit  Divis ion issued a Statement of Audit

Changes to petitioner wherein the income derived from her designing activities

during the years 19711 1972 and 1973 was held subject to the imposit ion of

unlncorporated business tax. Accordingly,  a Not ice of Def ic iency was issued

against pet i t ioner on Februaty 27, 1978 assert ing unincorporated business tax

o f  $ 3 , 5 3 2 . 0 9 ,  p e n a l t i e s  p u r s u a n t  L o  s e c t i o n s  6 8 5 ( a ) ( 1 ) , 6 8 5 ( a ) ( 2 )  a n d  6 8 5 ( c )  o f

the Tax traw for failure to file unincorporated business tax returns, failure to

pay the tax determined to be due, and underpaynent of estimated tax, respectively,

o f  $ 1 r 7 3 I . 9 2 ,  p l u s  i n t e r e s t  o f  $ 1 r 1 3 9 . 5 0 ,  f o r  a  t o t a l  d u e  o f  $ 6 , 4 0 3 . 5 1 .

3. During the years aL issue pet i t ioner was a sel f-employed fashion

designer of womenrs readywear apparel  such as dresses, sportswear, furs,

sweaters, outerwear and rainwear. She contended that her activities engaged in

as such consLituted the pract. ice of a profession exempt from the imposit ion of

unincorporated business tax pursuant to sect ion 203(c) of the Tax law.

4. As a fashion designer pet i t ioner provided design ideas to manufacturers

on both a formal and informal contractural  basis.  She was compensated for her

services by a f lat  fee which was paid as ei ther a lump sum or prorated on a

monthly basis.

5. Pet i t ioner earned a Bachelor of Arts degree in history and f ine arts

from New York University, Washington Square College. Subsequently, she received

a Master of Science degree in retai l ing from Nevr York Universi ty,  School of

Retai l ing. Addit ional ly,  she received a Design Cert i f icate from Pratt  Inst i tute
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and has completed var ious design related courses at The New School,  Fashion

Inst i tute of Technicology and the Traphagen School of  Fashion.

6. Pet i t ioner has completed apprent i feships in factor ies and mil ls both

here  and abroad.

7. Pet i t ioner has enjoyed membership in several  fashion indugtry trade

organizat ions, none of which provided governing rules or regulat ions for the

industry or subjected members to a code of ethics or conduct.

8. Pet i t ioner has served as a cr i t ic and lecturer at var ious fashion

schools and has wri t ten fashion related art ic les for t rade journals.

9. Pet i t ioner contended that a fashion designer must have special  knowledge

of the hist .ory of fashion, anatomy, color,  pr int  design, text i les, current

events and the psychology of dress.

10. No l icensing requirement exists for entrance into the f ie ld of fashion

des ign .

11. Pet i t ioner did not argue that the vocat ion of fashion design should

be exempt frorn the unincorporated business tax, but rather she believes that

only those fashion designers who possess as extensive a background and educat ion

as she are professionals rahich should be exempt from the tax at issue herein.

12. Capital  was not a mater ial  income-producing factor in pet i t ioner 's

business and more than 80 percent of pet i t ioner 's gross income for Lhe taxable

years at issue was derived from personal services rendered.

13. Pet i t ioner fai led to provide evidence to show that she had reasonable

cau$e for fai l ing to f i le unincorporated business tax returns for the years at

i s s u e .
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CONCIUSIONS OF TAW

A. That the term other profession includes any occupat ion or voc4t ion in

which a professed knowledge of some department of science or learning, gained

by a prolonged course of special ized instruct ion and study, is used by i ts

pract ical  appl icat ion to the affairs of others, ei ther advising, guiding or

teaching them, and in serving their interests or welfare in the practice of an

art  or science founded on i t .

Al though pet i t ionerrs act iv i t ies as a fashion designer required

special  knowledge and ski I Is,  the appl icat ion and nature of these attr ibutes

did not constitute the practice of a profession within the meaning aod intent

of sect ion 703(c) of the Tax f ,aw.

B. That the acLivi t ies of pet i t ioner,  Viola P. Sylbert ,  dur ing the years

1971, 1972 and 1973 const i tuted the carrying on of an unincorporated business

within the rneaning and intent of section 703(a) of the Tax Law. Accordingly,

the income derived therefrom is subject to the imposition of unincorporated

business tax pursuant to sect ion 701 of the Tax Law.

C.  Tha!  the  pena l t ies  asser ted  pursuant  to  sec t ions  685(a) ( f ) ,  585(a) (2 )

and 685(c) of the Tax traw are hereby sustained.

D. That the pet i t ion of Viola P. Sylbert  is denied and the Not ice of

Def ic iency dated February 27, 1978 is sustained, together with such addit ional

penalties and interest as may be lawfully owi-ng.

DATED: Albany, l,Iew York

N0v 0 6 1981
TE TAX COMMISSION

SSI


