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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

S i le  M.  S i lberg

the Petitiono f

o f

AFFIDAVIT OF MAIIING
for Redetermination of a Deficiency or a Revision

of a Determinalion or a Refund of

Unincorporated Business Tax

under Art.ic1e 23 of the Tax lar*

fo r  the  Year  1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over L8 years of age, and that on the

6th day of March, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Si le M. Si lberg, the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

S i l e  M .  S i l b e r g
L4944 88th st .  Apt.  3-J
Howard Beach, NY 11414

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to

6th day

before me this

o f  M a r c h ,  1 9 8 1 .

I
"A



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 6 ,  1981

Si le  M.  S i lberg
149-30 BBth  St .  Apt .  3 -J
Howard Beach, NY 11414

Dear  Mr .  S i lberg :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) IZZ of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computat.ion of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc;  Pet i t ioner 's  Representat ive

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX CO}4MISSION

In the Matter of the PetiLion

of

SIIE M. SIIBERG

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business Tax
under Article 23 of the Tax law for the
Y e a r  1 9 7 3 .

DECISION

salesman const i tuted

the income derived

business tax.

Pet iLioner,  s i le M. $i lberg, 149-30 88th street,  Apt.  3-J,  Howard Beach,

New York L14L4, filed a petition for redetermination of a deficiency or for

refund of unincorporated business tax under Article 23 of the Tax Law for the

year  1973 (F i le  No.  22508) .

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  oc tober  2 ,  1980 a t  9 :15  A.M.  Pet i t ioner  appeared pro  se .  The

Audit  Divis ion appeared by Ralph J, Vecchio, Esq. ( Irwin l .oy, Esq.,  of  counsel) .

ISSUE

l{hether

the canying

therefrom is

pet i t ioner 's act iv i t ies as a plast ic f lower

on of an unincorporated business of which

subject to the imposition of unincorporated

FINDINGS OF FACT

1. Pet i t ioner,  Si le l I .  Si lberg, t i rnely f i led a joint  New York State

Income Tax Resident Return with his wife,  Elsie Si lberg, for the year 1973

whereon he reported business income from his act iv i t ies descr ibed as "sales".

He did noL file a New York State unincorporated business tax return for said

vear .
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2. 0n January 6, 1977, the Audit Division issued a Statement of Audit

Changes to petitioner wherein the income derived from his sales activities was

held subjecL Lo the imposit ion of unincorporated busioess tax. Addit ional ly,

adjustments to both personal income tax and unincorporated business tax were

made based on changes resulting fron a tr'ederal audit. Such adjustments were

unconLested by petitioner and the result.ing additional personal income taxes

computed vrith respect to such adjustments was previously paid. Accordingly, a

Notice of Def ic iency was issued against pet i t ioner on June 26, 1978 assert ing

addit ional personal income tax of $215.80 (previously paid),  unincorporated

bus iness  tax  o f  $399.05 ,  p lus  in te res t  o f  $193.55 ,  fo r  a  to ta l  due o f  $808.40 .

3. Pet i t ionerts reported business income was derived from his sales

activities on behalf of the First American tr'lower Co. (hereinafter the company),

Elmsford, New York.

4. Petitioner commenced selling plastic flowers for the company in

March, 1973, and continued said activity throughout the balance of the taxable

year  a t  i ssue.

5. Pet. i t ioner sold plast ic f lowers to department stores, chain stores

and discount stores. He was compensated on a 5 percent commission basis

against which he received a weekly draw of $500.00.

6, The company did not assign pet i t ioner a specif ic terr i tory,  nor did

i t  furnish pet i t ioner with 1eads. Further,  pet i t ioner was not required to

report  to the company's off ice nor was he required to meet a sales quota.

7. The company did not withhold income or social security taxes from

peti t ionerts compensat ion, nor did i t  cover pet i t ioner for a pension plan,

workmen's compensation, unemployment insurance or disability insurance.

B. Pet i t ioner rented off ice space at 1133 Broadway for storage of his

samples .
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9. Pet i t ioner f i led a Federal  Schedule C wherein he deducted expenses

incurred for advert is ing.

10. The company did not prohibi t  pet i t ioner from carrying other l ines "

11. In answer to quest ions relat ing to the degree of direct ion and control

exercised by the company over his sales act iv i t ies, pet i t ioner stated that

rreverything t4ras lef t  to me.t '

CONCIUSIONS OF LAW

A. That an insuff ic ient degree of direct ion and control  was exercised

over pet i t ioner 's sales act iv i t ies so as to const i tute a bona f ide relat ionship

of employer-employee. Accordingly,  pet i t ionerts act iv i t ies were those of an

independent. contractor and constituted the carrying on of an unincorporated

business within the meaning and intenL of sect ion 703(a) of the Tax law.

B. That the income derived from pet i t ioner 's sales act iv i t ies is subject

the imposition of unincorporated business tax within the meaning and intent

sect ion 701 of the Tax law.

C. That.  the peLit ion of Si le M. Si lberg is denied and the Not ice of

Def ic iency dated June 26, 1978 is sustained with respect to pet i t ioner 's

unincorporated business tax l iabi l i ty.

DATED: Albany, New York

to

o f

MAR 0 6 1981


