
STATB OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

t{i11iam Schur

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the  Years  1971 -  1973.

SLate of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 3rd day of July,  1981.,  he served the within not ice of Decision by cert i f ied
mail upon William Schur, the petitioner in the rsithin proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

William Schur
23 Pinetree Rd.
Westbury, NY 11.590

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

said addressee is the pet i t ioner
said wrapper is the last known a

Sworn to
3rd day

,'11

before me this
o f  Ju ly ,  1981.

the last known address

'///'



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

l.li lI iam Schur

AIT'IDAVIT OF MAITING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Years 1971 - 1973.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 3rd day of July,  1981, he served the within not ice of Decision by cert i f ied
mail upon llarvey M. Lifset the representative of the petitioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Harvey M. Li fset
112 SLat .e  S t .
Albany, NY L2207

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said r{trapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
3rd  day  o f  Ju1y ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

JuIy 3,  1981

William Schur
23 Pinetree Rd.
Westbury, NY 11590

Dear  Mr .  Schur :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect io\(s) 722 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computat.ion of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Comrnissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COI"IMISSION

cc: Petit ioner's Representative
Harvey M. l i fset
112 St .ate St .
Albany, NY 12207
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

WIIIIAU SCHUR

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business Tax
under Art ic le 23 of the Tax Law for the
Years 197L, 1972 and 7973.

DECISION

Peti t ioner,  Wil l iam Schur,  23 Pinetree Road, l {estbury, New York 11590,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Art ic le 23 of the Tax Law for the years 7977, 7972

and 1973 (Fi le No. 2A324).

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, Bui lding No. 9, State Campus, Albany, New

York ,  on  Apr i l  23 ,  1979 a t  1 :15  P.M.  Pet i t ioner  appeared by  Harvey  M.  l i f se t ,

Esq.  The Aud i t  D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  (Bar ry  Bres le r ,  Esq. ,

o f  counse l ) .

ISSIIE

hlhether pet i t ionerrs act iv i t ies as an insurance salesman during the years

1971,1972 and 1973 const i tuted the carrying on of an unincorporated business.

FINDINGS OF FACT

1. Pet i t ioner,  t { i l l iam Schur,  and his wife,  Rona Schur,  f i led New York

StaLe Combined Income Tax resident returns for Lg7I,  7972 and,1973 in which

pet i t ioner Wil l iam Schur reported business income in the respect ive amounts of

$22,68 I .60 ,  $29,150.79  and $22,074.A7.  He d id  no t  f i l e  un incorpora ted  bus iness

tax returns for said vears.
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2. On June 24, 1977, the Audit  Divis ion issued a Statement of Audit

Changes against pet i t ioner imposing unincorporated business tax of $722.99 for

the  year  1971,  $1 ,053.29  fo r  the  year  1972,  and $693.62  fo r  the  year  1973,  p lus

in te res t  o f  $767. I9 ,  fo r  a  to ta l  due o f  $3 ,237.09 .  The s ta tement  was issued on

the grounds that peLitioner's income from his activities as an insurance agent

was subject to unincorporated business tax. Accordingly,  on September 26,

1977,  a  Not ice  o f  Def ic iency  was issued to ta l l ing  $3r237.09 .

3. In the years I97I,  L972 and 1973, pet i t ioner was associated with

Connect icut Mutua1 Li fe Insurance Co.,  under a wri tLen agreement.  The agreement

stated in part  that "The agent shal l  be free to exercise his own judgment as to

the t ime, place and means of sol ic i t ing and procuring appl icat ions for insurance

and annuit ies under the authorizat ion contained in this AgreemenL.rr  Pet i t ioner

I ,r7as a l icensed insurance broker during the periods in issue. He sold insurance

for companies other than Connect icut Mutual Li fe Insurance Co. Connect icut

Mutual l i fe Insurance Co. handled l i fe insurance only,  and pet i t ioner had to

place al l  of  his casualty insurance with other companies. He would also place

clients who were turned down by Connectj-cut Mutual life fnsurance Co. with

other companies. Connect icut Mutual Li fe Insurance Co. did not withhold

Federal  or State income taxes from the pet i t ioner 's income, but did r+i thhold

social  securi ty taxes. Pet i t ioner was paid on a commission basis by his

pr inc ipa ls .

4. Pet i t ioner stated that "From t ime to t ime they (Connect icut Mutual)

would obtain leads from advert is ing sources and various sources. And there

weren' t  too many but occassional ly a lead would come my way. They did their

best to supply us with leads, but i t 's in the nature of the l i fe insurance
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business that you, to the extent you can, dig them up yourself .  I t rs to the

extent you made your l ivel ihood."

5. Connect icut Mutual Li fe Insurance Co. suppl ied off ice space, stenographic

assislance and telephone faci l i t ies to the pet i t ioner through a general  agent.

Pet i t ioner took no business deduct ions for the off ice in his home on his

Federal income tax return for any of the years in issue.

6. Pet i t ioner was covered by a pension plan and a health and disabi l i ty

insurance program of Connecticut Hutual life Insurance Co.

7. Pet i t ioner received form rt1099 Misc. used to report  insurance commissions".

He f i led a federal  schedule "C", Prof i t  (or Loss) from Business or Profession

(Sole Proprietorship).  He l isted the fol lowing deduct ions for his business

expenses  in  1971:

lega l  and pro fess iona l  fee  $  495.00
commissions 767.44
stat ionery, pr int ing and postage 71437.52
secre tar ia l  serv ices  4r I44 .87
dues and subscript ions 338.94
telephone 446.L6
enter ta inment ,  lunches ,  g i f t s ,  e tc .  81210.48
auto expense, fares and parking 21439.94
meetings and conventions 665.4L
medica l  exams 865.00
sundry  11644.85

A port ion of the secretar ial  services was paid for f rom f i rst  year

commissions. Some of his postage and telephone expenses were subsidized by

Connecticut Mutual life Insurance Co. Hi,s 7972 and 1973 deductions were

sini lar in nature and only the dol lar amounts var ied.

8. A breakdown of pet i t ioner 's earnings for the years in issue from

Connect icut Mutual Li fe Insurance Co. and other companies is as fol lows:
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1971 BRXAKDOI,IiN 0F EARNINGS

Connecticut Mutual

Other Companies:

ConnecLicut Mutual

Other Companies:

Phoenix Mutual
Camps Agency
Continental American
M. Ilutser
Dascit  & i { inst.on
Press & Fishman
J. Greenbaum
Manhattan life
Union llutual
Federal  Li fe
Rosan Agency
Centurian
Sundry Others
Mutual Funds

$1 ,715 .60
1  ,394 .  00
1  , 3B1  . 68
1 ,29A .61
L ,0A6 .77

631 .08
542.42
49 r .9 t
47s .00
47  4 .87
377  .72
3 t7 .71

2 ,274 .22
7  , 06 r . L4

1971 Tot.al

$24 ,131 .53

79  ,434 .73

$43,566.26

$35  ,038 .  72

L7  , 660 .7 t

$52 ,699  .43

1972 BREAKDOWN OF EARNINGS

Paul Revere
Phoenix Mutual
Federal  l i fe
Underwriters National
Roebuck Funds
Da s c it/I,llhiteli{ins ron
Vogel Agency
Union Mutual
Continental American
Manhattan Life
J. Greenbaum
Camps Agency
H. Huber
Securi ty-Conn. Li fe
Rosan Agency
Algren  Assoc .
Press Fishman
Standard Securi ty
Sundry Others

$1 ,931 .57
t , 786 .94
L  , 7  64 .73
7 ,625 .38
7 ,729  . 89
r , 34 r . 52

922 .79
833 .38
928.95
747 .3 r
75 r .47
682 .08
608 .7s
394.06
352.25
293.48
237 .47
22A .26
508 .43

7972 TataL



-5 -

1973 BREAKDO\,fI{ OF EARNINGS
Connecticut Mutual

Other Companies:

K r a s n e  S  5 2 9 . 9 B
Phoen ix  Mutua l  2 ,801.90
Voge l  Agency  2 ,L06.47
?au l  Revere  L ,33 I .92
Min t le r  &  Min t le r  1 ,300.00
G r e a t  T e d  1 , 2 0 0 . 0 0
Federal  l i fe 928.97
Continental  American 847.25
Underwri ters Nat ional 812.70
J. Greenbaum 796.94
Dascit ,  White & l{ inston 789.6I
Union Mutua1 457.76
Manhat tan  l i fe  451.15
Press  F ishman 4AA.77
Rosan Agency  389.71
Camps Agency 298.78
Sundry  0 thers  3 ,000.98

1973 Tota l

CONCIUSIONS OF LAW

for Connect icut Mutual Li fe Insurance Co. since he

business dealings with other companies and agencies

$27  ,085  .  B9

18 ,438 .  89

$45 ,524.78

had substantial and ongoing

(see Matter of Cohen v.

A. That Connect icut Mutual l i fe Insurance Co. did not exercise suff ic ient

direct ion and control  over pet i t ioner Wil t iam Schurts act iv i t ies so as to

create an employee-employer relationship within the meaning and intent of

sec t ion  703(b)  o f  the  Tax  law.

B. That pet i t ioner was not a " ful l  t ime l i fe insurance sol ic i t ing agentrr

Norman Gal lman, 48 AD 2d 754).  Therefore, the income received by pet i t ioner

Llil l iam Schur for rendering services to Connecti.cut llutual life fnsurance Co.

and for services rendered to other companies which totaled $19r434.73 in 197L,

$17,660.71  in  1972 and $18,438.89  in  7973,  cons t i tu ted  income der ived  f rom

carrying on an unincorporated business in accordance with the meaning and

intent of sect ion 703 of the Tax Law.
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C. That the pet i t ion of Wil t iam Schur is denied and the

issued on September 26, 1977 is sustained, together with such

Notice of Def ic iencv

interest as may

be lawful ly owing.

DATED: Albany, New York

JUL O 3 1981
STATE TAX COMI{ISSION


