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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Se;rmour Scherzer

for Redeterurination of a Deficiency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax law

for the Years 1968 - 1973.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

23rd day of January, 1981, he served the within not ice of Decision by cert i f ied

mail upon $e5rmour Scherzer, the petitioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid rdrapper addressed as

fo l lows:

Seymour Scherzer
91 Beacon HiLl  Dr.
Dobbs Ferry, NY 10522

and by depositing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

Unit.ed States Postal Service within the State

That deponent further says that the said

and that the adclress set forth on said wrapper

pet i t ioner . )

Sworn to before me this

23rd day of January, 1981.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is t"he last known address of the

\..-
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STATE TAX COMMISSION

In the Matter of the Petition

o f

Seymour Scherzer

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Article 23 of the Tax Law

for  the  Years  1968 -  1973.

AF}'IDAVIT OF MAII,ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

23rd day of January, 19B1, he served the within not ice of Decision by cert i f ied

mail upon Mark L. Friedman the representative of the petitioner in the within

proceedingr by enclosing a t fue copy thereof in a securely sealed postpaid

l l rapper addressed as fol lor+s:

Mr. Mark L. Fr iedman
Goidel,  Goidel & I le l fenstein
96 Fu1ton St.
New York, NY 10038

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

Sworn to before me this

23rd day of January, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

January 23, 1981

Seyrrour Scherzer
91 Beacon H i l l  Dr .
Dobbs Terry, NY 10522

Dear Mr. Scherzer:

Please take not ice of the Decision of the StaLe Tax Commission enclosed
herewith.

You have now exhausted your right of revielJ at the administrative level.
Pursuant to sect ion(s) 722 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of tbe Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerninS the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Cpmmiss ioner  and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly your$,

STATE TAX COMI"IISSION

Peti t ioner '  s Representat ive
Mark L. Fr iedman
Goidel,  Goidel & Helfenstein
96 Fulton St.
New York, NY 10038
Taxing Bureau' s Representative



STASE OF NEW YORK

STAIE TA)( CO}4MISSION

In ttre Matter of ttre Petition

of

SEYI\/XCUR SCHERZER

for Redetermination of a Deficiency or for
Refund of Unincorlnrated Busjness Ta>< und.er
Article 23 of the Ta< Law for t-he Years 1968,
L969, 1970, L97Lt 1972 arf, L973.

DECTSION

Petitioner, Selzmrtrr Sclwz*, 91 Beaon Hill Drive, Dobbs Ferry, New

York 10522, fIJ:ed. a petition for redetermination of a deficienry or for refirnd

of nnincorporated business ta< unden Article 23 ot ttre Tax Law for tlte years

I96Bt L969, 1970, L97Lt L972 arfr, 1973 (rite Nos. 18297 ard f9178).

A snall claims hearing was held before Allen Caplovaittr, Hearing Officer'

at tlre offices of the State Ta>< Ccnrnission, T\np l{crld Ttade Center' Nen^r York,

New York, on June 23t L?BO at 9:I5 A.M. Petitioner apgnared witlr l4ark Friedman,

Esq. The Audit Division appeard by Ra1ph J. Vecchio, Ese. (Wi11ian I'ox,

Esq., of crcunsel) .

Whether the inccnre derived frcm petitionen's activities as a manufactr.rrerrs

representative is subject to ttre imposition of r:nincrcrporated lrrsiness tax.

FINDINGS OF FACIT

l. Petitioner, Selznour Schenzer, timely filed a joint New York State

Inccrne Tax Resident Return wittr his wife, Florence Scherzer, for tte year

1968. For each of the years 1969 tlrrough 1973 he timely filed a Nexr York

State Ccrnbined Inccnre Ta< Return. On all said retrrrns petitioner listed his

occupation as "self" (which he stated signified self-erployed) and relnrted

business incqne frcrn his activities as a "manufacturer's representative".

Petitioner did not file an unincorSnrated business ta< return for any of said

years at, issue.
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2. On October 25t L973t ttre Alrdit Division iszued a Statenent of Audit

d:arrges to petitiorrer for the years L96Bt 1969 ard I970t wtrerein it held that,

"...jJrcdne earned as rnarnrfacturerrs representative is subjecb to unincorlnrated

business tal(". Accrordingly, a Notice of Deficiency \^ras issued against petitioner

on Irhy 23, 1977 asserting r:nincorSnratd tusj::ess tax of $1,539.8I' penalties,

for 1968 pursuant to section 685(a) tiren in effect and for 1969 ard 1970

pr:rstrant to sections 685(a) (1) ard 685(a) (2) of $627.55, for failure to file

r:nincorgnrated busjness tax returns ard faihrre to pay ttre ta>< determined to

be due respectively, plus interest of $649.07, for a total due of $2,8L6.43.

3. On Decernber 3t L976 the Aldit Division issued a Statenent of Ardit

Ctnnges to petitioner wherejn it held that ttre jnccrne derived frcrn bris activities

was subject to r:nincorgnrated hrsiness tar for the years L97L, L972 arfr, L973.

Accordingly, a Notice of Deficiency was issrred against petitioner for said

years on l"trarch 28, l-977 asserting uninoorSnrated br:sjness tax of $21541.10,

plus i-nterest of $679.69, for a total due of $3,220.79.

4. During tlre years at issue, petitioner was a marrufacilrren's representative

and national sales nnnager for Jaclo, Inc., a Nerv York nrarnrfastr:rer of pltrrilring

supplies. Petitioner's sales territory oonsisted of netrotrnlitan Nsrir York,

Nassau, Suffolk and Weschester counties. He r,sas restricted to selling so1ely

to wholesale plunbing and heating supply corrpanies.

5. Petitioner was cqq)ensated solely on a oonrnission basis which he

testified was gnid at a rate wh:ich was sufficiently high to cover the hrlk of

business expenses he incurred.

6, In his catrncity as marrufacturerrs representative, petitioner planned

his or,'vn itincary arvl r,vorked frcrn an office wh:ich he majntained in his personal

residene.
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7. In order to expedite serx/ice, petitionen leased a warehouse wtrich he

stoclced with Jaclo, fnc. fs products. Petitioner testified that Jacklo, I:c.

paid for the rental of said warehouse.

B. Jaclo, Inc. did. not withhold incqne or social secr:rity taxes frcnr

petitiorrer's cunpensation. Ftrtter, Jaclo, Inc. did not cover petitioner for

pension, disability or wor}snen' s ocnrpensation benefits.

9. As national sales nnnager for Jaclo, Inc., petitioner was responsi-ble

for tlre hirJng arrl firing of otlrer nrarnrfacturer's representatives. Itre was

required to attend trade shows (For which his ocpenses were reimbursed) anO

hold neetings wittr his srrbordinates.

10. Petitioner used tuo busi:ress cards in coru:ection with kr-is activities

for Jaclo, Inc. TLre card used for soliciting sales jn his catrncity as a

manufacttrrerrs retrxesentative, listed petitionents nane, frcne address and trcrne

telephone nurrlcer. Ntro reference was nnde to Jaclo, Tnc. The card petitioner

used jn his capacity as sales nunager listed ttre ccnrparry's name and address

and petitioner as sales manager.

11. Drring the years at issue, petitioner also sold non-oqnpetitive

plunbing supplies for several other octrtpanies. He crcnterded ttrat he represerrted

three or four otfter principals dr,rrjng each lzear at issue and solicited such

btrsjness ttrrough his regular Jaclo, Inc. custcrners. He contended that seventy

to eighty percent of his i-nccrne was derived fron selling Jaclo, Inc. products.

12. Petitioner contended. that his activities for all principals during

each year at issue constitutd senrices rendered urder bona fide enployer-

orployee relationships, ard as such, his incone derived tlrerefrcm is o<enpt

frcrn ttre inposition of rininoorSnrated, business tax.

13. Each year petitioner retrnrted Lris inqne derived frcrn his sales

activities on a Federal "Schedu.le C". Etrtlrernore, he paid social security

self-enplolarerrt ta<.
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L4. Althcugh petitioner was allowed sufficient tine to sr:lnrit a bneal<itovm

of inacrne derived frcrn all pri-ncipals during each year at iszue, he failed to

do so.

@NCtUSrOt{S OF tAId

A. That an jnsufficient degree of djrection and control was e><ercised

by Jaclo' Inc. and petitioner's ottrer principals, cver his asbivities, to

qcnstitute a bona fide relationship of anployer-erployee. Ttris, coupled wittr

the fact tlrat ttrere was no clear division of tjne ard effort ocpenaea fy

petitioner in his activities engaged in for his princilnls, leads to the

conclusion ttrat petitioner's activities r,vere those of an irdependent contractor

rather than an entployee. Acoordirqly, srrctr acLivities crcnstituted the carying

on of an unincor;nratd business within ttre neaning ard intent of section

703 (a) of ttre Ta>< Iaw, and ttre inoone derived tlrerefrcm is strbject to the

inqnsition of r:nincotrnrated business ta< pursuarrt to section 70I of the Ta<

Law.

B. That the petition of Selrncur Scherzer is denied and the rptices of

deficiency dated N1ry 23, L977 arfi,lGrch 28, L977 are sustained together with

such additional pernlties and interest as nny be lavrfirlly oiing.

DAtrED: .Llbarry, New York

JAN 2 :5 ' i9BI


