
STATE OF NEW YORK

STATE TAX CO},{MISSION

In the llatter of the Petition
o f

Victor Sarnrock

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax law for
the Years 197\,  1973 & 1974.

That deponent further says
herein and that the address set
of the pet i t ioner.

AFFIDAVIT OF MAIIING

that the said addressee is the pet i t . ioner
forth on said wrapper is the last known addr.eFs

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of August,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Victor Samrock, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Victor Samrock
16 l , lest 77th St.
New York, NY IAA24

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the Unit.ed States Postal Service within the State of New York.

Sworn to before me this
14th day of August,  1981.



STATE OF NBW YORK
STATE TAX CO}TMISSION

In the Matter of the Petition
o f

Victor Samrock

AFFIDAVIT OF MAITING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax larq for
the  Years  1971,  1973 and 1974.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 14th day of August,  1981, he served the within not ice of Decision by
certified mail upon Francis Neuwirth the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securel-y sealed
postpaid wrapper addressed as fol lows:

Francis Neuwirth
Pinto, Winokur & Pagano
60 E.  42nd St .
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the
of the pet i t ioner herein and that the address set forth on said
last known address of the representat ive of the pet i t iongr.

representative
vrrapper is the

z l l

t,

Sworn to before me this
14th day of  August ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  14,  1980

Victor Samrock
16 l{est 77th St.
New York, NY 1oA24

Dear Mr. Samrock:

Please take not ice of the Decision of t"he
herewith.

State Tax Commission enclosed

You have now exhausted your right of review at. the administrative IeveI.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 451-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Francis Neuwirth
Pinto, Winokur & Pagano
60 E.  42nd $ t .
New York, NY 10017
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petition

o f

VICTOR SAMROCK

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business Tax
under Article 23 of the Tax law for the
Years  I97L,  1973 and 1974.

DECISION

Peti t ioner,  Victor Samrock, 16 West 77th Street,  New York, New York LA024,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of unincor-

porated business tax under Art ic le 23 of the Tax Law for the years 1977, 7973

and L974 (F i Ie  No.  17845) .

A smal l  c laims hearing was held before Al len Caplowaith, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on January 11, 1980 at 9:15 A.M. Pet. i t ioner appeared with Francis

Neuwirth,  CPA. The Audit  Divis ion appeared by Ra1ph J. Vecchio, Esq. (Abraham

S c h w a r t z ,  E s q . . ,  o f  c o u n s e l ) .

ISSUE

Whether the activities engaged in by petitioner as a theatrical general

manager constituted the carrying on of an unincorporated business.

FINDINGS OF FACT

1. Pet i t ioner,  Victor Samrock, t imely f i led joint  New York State income

tax resident returns with his wife for the years 1971, 1973 and 7974. On

December 26, 1973, pet i t ioner f i led an amended return for 1971, wherein the sole

amendment was the inclusion of unincorporated business tax as computed on

pet i t ioner Victor Sarnrockrs unincorporated business tax return attached thereto.

For taxable years 1973 and 1974, Victor Sanrock (hereinafter pet i t ioner),  t imely
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f i led unincorporated business tax returns in conjunct ion with his personal

income tax returns. For al l  years at issue, pet i t ioner reported his incorne

(other than that reporLed as wages for which he received a Wage and Tax Statement)

derived from his act iv i t ies as a theatr ical  general  manager as subject to the

imposit ion of unincorporaLed business tax.

2. 0n November 22, L976, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner for the years 7977, 1973 and L974 (taxable year 7972 was

not adjusted since the Statute of Limitat ions had expired for said year),

wherein, in addit ion to pet i t ionerrs income reported for unincorporated business

tax purposes, it further imposed such tax on his reported wage income on the

basis that such income is considered to be part  of  the receipts of his business.

Accordingly,  a Not ice of Def ic iency r ,ras issued against pet i t ioner under the

same date ,  asser t ing  add i t iona l  un incorpora ted  bus iness  tax  o f  $3r598.50 ,

sec t ion  6S5(c)  pena l ty  fo r  the  year  7974 o f  $278.08 ,  and in te res t  o f  $685.64 ,

fo r  a  to ta l  due o f  $4 ,562.22 .

3. 0n February 17, 1977, pet i t ioner f i led a t imely pet i t ion for redetermin-

at ion of a def ic iency for the years at issue together with claims for credit  or

refund of unincorporated business tax for the years 1973 and 7974,- wherein ful I

refund was requested of the unincorporated business taxes paid with his returns

for  sa id  years  o f  $36.06  and $563.31  respec t ive ty .  Pet i t ioner 's  bas is  fo r  such

claim r*as that he filed and paid the tax erroneously since he contended he was

not carrying on an unincorporated business.

4. During the years at issue, pet i t ioner Victor Samrock consistent ly

rendered services as a theatr ical  general  manager for var ious legi t imate stage

product ions. As such, his dut ies consisted of assist ing the producer,  booking

theatres and arranging contracts with actors and product ion personnel,  such as
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scenery and costume designers. He was general ly present at rehearsals and

performances and was responsible for the people connected with the product ion.

5. During the year 7977, pet i t ioner reported wage income from three

product ion companies of $11r024.00 derived from his act iv i t . ies as a general

manager.  Addit ional ly,  he reported net miscel laneous income of 5221036.00 frorn

such activities for which he received inforrnation returns, Federal forms LA99 ,

rather than wage and tax statements. Pet i t ioner f i ted and paid unincorporated

business tax on this income which was deri-ved from a total of tr+enty-one

separate sources, according to a schedule attached t .o pet i t ioner 's return

ent i t led "Fees and other income as Producer-Managert ' .  During the year 7973,

pet i t ioner reported wage income from three product ion companies of $38r038.00,

tshile that gross income for which he received forrns 1099 and filed an unincor-

porated business tax return totaled $231472.00, which appears to have been

derived from nineteen separate sources. For taxable year I974, pet i t i toner

reported r*age income from three pr incipals total ing $19r872.00. Gross income

reported for unincorporated busi-ness tax purposes totaled $27 r42I.00 and was

derived from twenty-one separate sources per a schedule submitted inLo evidence.

6. Petitioner contended that he was never a producer and the term ttProducer-

Manager" was used to descr ibe his occupat ion on his 1971 return solely to

characterize the type of manager he was, rather than Lo indicate that he was a

producer  as  we l l .

7.  Pet i t ioner contended that aI I  his income derived from his theatr ical

general  manager act iv i t ies, regardless of the source or method of report ing,

was derived from services rendered as an employee of a producer.

8. Pet i t ionerrs compensat ion derived from services rendered as a theatr ical

general  manager can be segregated into three dist inct phases, the nature of
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which var ies with the progression of the producer 's efforts toward f inal

product ion and subsequent thereto, as fol lows:

(a) Pre-product ion -  Pr ior to product ion of a play, a theaLrical

producer f inds a play "properLy",  and interests investors in f inancing same.

The theatrical production is then implemented after the financing is secured

through Lhe organizat ion of a separate ent i ty,  usual ly a l imited partnership of

which the theatrical producer is the general partner. Prior to the forrnation

of the l imited parLnership, the Lheatr ical  producer would, general ly,  rnaintain

no staff  and r+ould therefore have no payrol l .  At this t ime, pet i t ioner is

engaged by the producer to,  among other things, assist  in preparing a product ion

budget.  Since the product ion ent i ty has yet to be establ ished, pet i t ioner 's

compensaLion during this phase is reported on forrn 1099 rather than a wage and

tax statement.

(b) Pre-production through limited partnership and actual production -

Upon the formation of the limited partnership (of which the producer is

the general  partner with execut ive authori ty),  pet i t ioner 's funct ion was to

represent the producer in contract negot iat ions with actors and other personnel,

arrange for locat j-ons and terms of bookings and, in general ,  to carry out the

plans of the producer so as to enable the producer to devote his time to the

creat ive aspects of the product ion. During this period, pet i t ioner 's compensat ion

was paid through the production entity and was reported on a Wage and Tax

Statement,  Federal  form W-2.

(c) Post-production - After running a play for the requisite nurnber of

performances, the l imit .ed partnership which produced the play would be ent i t led

to receive a share of the author 's royalt ies from subsidiary r ights for a

period of eighteen years. Such subsidiary r ights might ar ise from subsequent
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motion picture or television product ion, and stock product ions on tour.

General ly,  pet i t ioner was engaged by the producer during this period to maintain

invesLor l ists and arrange for per iodic distr ibut ions on behalf  of  the producer.

Since the payrol l  of  the l imited partnership was previ-ously terminated, pet i t ioner 's

compensaLion during this period r,*as paid through the partnership entity, but

reported on a Federal  form 1099.

AII  dut ies and responsibi l i t ies as out l ined above were carr ied out by

pet i t ioner under the direct ion and control  of  the producer,  to whom he was

rendering services.

9. Al though i t  appears that pet i t ioner 's income reported as other than

rdages was derived from numerous sources, i t  was actual ly der ived from services

rendered to a nominal number of producers. For example, dur ing 1973, al though

nineteen sources were l isted from which pet i t ioner received income reported on

forms 1099, such income was derived basical ly from one producer,  The Playwrights

Company, which in i t .s dissolut ion engaged pet i t ioner to handle the subsidiary

r ights of approximately thir ty-f ive plays which i t  had produced. For this

service pet i t ioner received an administrat ive salary which was paid through the

l imited partnership created for each individual product ion.

10. Pet i t ioner contended that he had always bel ieved that his ent i re

income from general management activities qras exempt from the imposition of

unincorporated business tax since he was an employee of a producer,  but as the

result  of  a distr ict  of f ice conference in 1970, he began report ing the incorne

derived from which no taxes rdere withheld.

11. Due to the highly volat i le nature of the theatr ical  business and the

uncertain l i fespan of any given product ion, pet i t ioner had to involve himself

with a number of producers and product ions each year.  Pet i t ioner was not
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forbidden from having more than one principal, and was not required to get

permission from his present pr incipals to take on a new pr incipal.

72. Petitioner entered into either verbal or written employurent contracts

pr ior to rendering services to a producer.

13. Due to the difficulty of receiving employnent in his field, petitioner

maintained a business off ice during the years at issue since he considered i t

essential to have a permanent place where people could contact hirn on a regular

ongo ing  bas is .

14. Petit ioner's employment may have been terminated by the producer, and

fact, his services were actually terminated during 1972 in connection with

play "No, No, Nanettert.

15. Pet i t ioner did not have the r ight to hire or f i re actors, but merely

negot iated contract terms on behalf  of  the producer.

76. Petitioner has neither produced a play nor had a fLnancial interest in

any play during the years at issue herein.

L7. Petitioner maintained no regular working hours since the nature of the

theatrical business dictated the time to be devoted to an activity. Many days

petitioner spent all his waking hours rendering services in his capacity as a

general  manager.

18. Petitioner was a member of the Managers and Press Agents Union which

maintained a pension plan for petiti.oner to which each production company for

whom he rendered services was required to contribute to.

19. Petitioner was covered for unemployrnent insurance and workmenrs

compensation by each production company to which he rendered services.

20. Pet i t ioner test i f ied that he considered himself  a " free lance manager"

and that he divided his time by the needs of each play. There was no showing
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of any agreement between principals as to the division of petit ioner's t ime and

ef for ts .

coNctusI0Ns oF tAld

A. That the act iv i t ies of pet i t ioner,  Victor Samrock, const i tuted the

carrying on of an unincorporated business during the years herein at issue in

accordance with the meaning and int .ent of  sect ion 703(a) of the Tax law, and

did not const i tute the performance of services as an employee, in accordance

wi th  sec t ion  703(b)  o f  the  Tax  Law.  (Mat te r  o f  Car I  F isher ,  N .Y.S.  Tax  Commiss ion

Dec ls ion ,  September  20 ,  1978;  see a lso  Mat te r  o f  B .  Mer le  Debuskey ,  N.Y.S.  Tax

Commiss ion  Dec is ion ,  0c tober  9 ,  1979. )

B. That the income derived from pet i t ioner 's act iv i t ies during I91I,  1973

and. 1974 is subject to the unincorporated business tax within the meaning and

intent.  of  sect ion 701 of the Tax 1aw.

C. That the Not ice of Def ic iency issued Novembet 22, 7976 is sustained as

issued including penalty and such interest as lawful ly due and the claims for

refund dated January 14, 1977 for the years 1973 and 1974 axe denied.

DATED: Albany, New York TE TAX COMMISSION

AUG 1 4 1981

ISS]ONER

,K


