
STATE OF NAI{ YORK

STATE TAX COMMISSION

In the Hatter of the Petition
of

Julius Salzbank

ATI'IDAVIT OF MAIIING

for Redetermination of a Deficiency or a Revision
of a Det,ermination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law
for the Year 1973

State of New York
County of ALbany

Jay Vredenburg, being duly sworn, deposes and says that he is an eqployee
of the Depart"ment of Taxation and Finance, over 18 years of age, and that on
the lst day of May, 1981, he served the within notice of Decision by certified
mair upon Julius salzbank, the petiti.oner in the within proceeding, bg
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Julius Salzbaak
40 llamilton Dr.
Roslyn, NY 11576

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of Nev York.

That deponent further
herein and that the address
of the petit ioner.

Sworn to before me this
1st  day of  May,  1981.
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STATE OF NET{ YORK
STATE TAX COMMISSION

In the Matter of the PetiLion
of

Julius Salzbank

AFFIDAVIT Otr' MAIIII'IG

for Redetermination of
of a Determination or a
Unincorporated Busines s
under Article 23 of the
for the Year 7973

a Defic iency or a Revision
Refund of
Tax
Tax law

State of New York
County of Albany

Jay Vredenburg, being duly cworn, deposes and says that he is an employee
of the Department of Taxation and I'inance, over 18 years of age, and that on
the 1st day of May, 1981, he served the within not ice of Decision by cert i f ied
mail upon Morton Silberblatt the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Mr. Morton Si lberblatt .
370 F i rs t  Ave.
New York, NY 10010

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(poet office or official depository) under the exclusive care and cuilody of
the united states Postal $ervice ruithin the state of Nery york.

That deponent
of the petitioner
last known address

further says tbat the said addressee is
herein and that the address set forth on
of the representatiVe of the petitio$ef-,

1 ,rt )

the representative
said wrapper is the

Sworn to before me this
t rs t  day  o f  May,  1981. 4



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

May 1,  1981

Julius Salzbank
40 Hanllton Dr,
Roslyn, l{Y 11576

Dear l{r. Salzbank:

Please take notice of the Decision of, the $tate Tax Cosmission enclosed
herewith.

You have not+ exhausted your right of review at the administrative level.
Pursuant to $ection(s) 1Ze of the Tax Law, any proceeding in court to review an
adverse decis{ou by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice f,aws and Rules, and nust be comnenced in the
Supreme Court of the State of llew York, Albany County, within 4 nonths from the
date of this notice.

Inquiries concerning the conputation of tax due or refund allosed in accordance
with this decision mav be addressed to:

NY$ Dept. Taxation and Finance
Oeputy Comnissioner and Counsel
Albany, lfew York 12227
Phone # (518) t+51*624o

Very truly yours,

STATE T$( C0UlfiSSroN

Petitioner' s Representative
Uorton Sil-berblatt
370 First Ave.
New York, NY 10010
faxing Bureau' s Represer,ltative



STATU OT' NEW YORK

STATE TAX COMMISSION

fn the l{atter of the Petition

of

JINIIJS SAIZBAI.IK

for Redetermination of a Deficiency or
for Refund of Unincorporated Business Tax
uoder Article 23 of the Tax Law for the
Year  1973.

DECISION

Petitioner, Julius Salzbank, 40 Haniltorr Drive, Roslyn, New York 11576,

filed a petition for redeterminatioa of a deficiency or for refund of unincor-

porated business tax under Article 23 of the Tax Law for the year 1973 (File

No .  18536) .

A formal hearing wae held before Edward l. Johnson, Hearing Officer, at

the offices of the $tate Tax Commission, Two World Trade Center, New York, New

York, on Apri l  26, 1979 at 9:15 A.M. Petit ioner appeared by l lorton Silberblatt,

cPA. The Audit Division appeared by Peter crotty, Esq.. (J. Ellen Purcell,

Esq. ,  o f  counsel ) .

rssrl&

ltlhether services performed by petitioner as an employee of Suvla Sales

Corp. were so interrelated and integrated with his uuincorporated busine$s

activiLies as to cause the compensation received fron said corporation to be

included in the gross income of the unincorporated business.

FII{TDINCS Or rACt

1. Petit ioner,

return and reported

and $58,000.00 f rom

personal income tax

Julius Salzbank, tinely filed a 7973 resident income tax

therein wage income of $441897.69 from Alvua Sales Inc.

Suvla Sa1es Corp. (hereinafter 'rSuvla"). Attached to the

return was petitioner's 1973 unincorporated business tax
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return which reported Net Income from Business of $271585.17. Pet i t ioner

conducted his unincorporated business under the name of Simplot Products Co.

(hereinafter i 'Simplot")  and operated as a wholesaler of fxozen potatoes.

2. On February 28, 7977 the Audit Division issued a Notice of Deficiency

against pet i t ioner for addit ional unincorporated business tax of $3r030.50,

plus interest. Said deficiency was based on a field audit where it was determined

that "Services performed for Suvla Sales Corporat ion.. .are deemed to be performed

in furtherance of your unincorporated business (Simplot) and, therefore,

subject to unincorporated business tax. ' f

3.  Pet i t ionerrs unincorporated business, Simplot,  r{as involved solely in

the wholesaling of brand name frozen potatoes to institutions and food di-stri-

butors in the New York metropolitan area. Simplot owned and maintained an

inventoty, extended credit, delivered the product and billed the custoner.

There were no.employees of Sinplot since payment was made to an outside firrn

for sales representation, bookkeeping and admini.stration.

{+. Suvla Sales Corp. was a New York corporation engaged in business

nationwide as a food btoker at the retail and institutional levels. Suvla did

not act as a broker for any potato products nor did it own or maintain an

inventory, extend credit, or bil1 customers. Suvla generated its income

solely from commissions. Petitioner was the sole stockholder of Suvla and was

the only officer who drew a substantial salary. Federal, New York State and

social security taxes were vrithheld by Suvla fron the compensation paid to

petiti.oner. The corporation, during L973, had two full-tine employees and one

part-time enployee.

5. Simplot and Suvla each maintained its own set of books, as well

separate bank accounts. There was no co-mingling of fuads or allocation

expeRses betweeen the two firms.

as

of



DATED: Albany, New York
MAY 0 1 tggl

simultaneously for

the two entities.
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Petitio4er, Julius Sal-zbank, performed seflrices

and Suvla with no cLear divislon of time between

CONCI.USIONS OT I,AW

A. That subdivision (b) of section 703 of the Tax law provides in part,

that :

'rThe perfonnance of services by an individual as an employee or...
off icer...of a corporation...shall  not be deemed an unincor-porated
business, unless such services constitute part of a business regularly
carried on by such individual."

In $ltter of Naqoff y. Tully, 55 A.D.Zd 7V5, rhe court held:

"The clear purpose of the proviso in subdivision (b) is to prevent
an individual entrepreneur from sheltering from the unincorporated
business tax income shich derives from the conduct of his unincorporated
business in the foun of saLaries for services as an enployee or
officer of the corporate entities, in a situation where the corporate
eotities exist prinarily to advance fhe business purposes of the
unincorporated entity and do not have an irtdependent and unrelated
business purpose.rr

B. That the services rendered by petitiener, Julius Salzbank, during the

year 1973' as ao officer and employee of Suvla Sa1es Corp., were not so inter-

related and integratetl with his unincorporated busfness activities as to

constitute part of a busitress regularly carried on by hi-m and, therefore, the

sal.ary received from said corporation was not subject to unincorporated busi.ness

tar (section 703(b) of the Tax Larc).

C. ?hat the petition of Julius $alzbank is granted and the Notice of

Deficiency isuued February 28, 1977 is her cancelled.

Q.


