
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Meyer M. Reiner

of  the Pet i t ion

o f

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax law

for the Years 1966 - 1968.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of February, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Meyer M. Reiner,  the pet i t ioner in the within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Meyer M. Reiner
2IAg Matthews Ave.
Bronx, NY LA462

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post.  of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein

and that  the address set  for th on said hrrapper is  the last

pet i t ioner

Sworn to before me this

20th day of February, 1981



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

February 20, 1981

Meyer M. Reiner
2109 Hatthews Ave.
Bronx, NY 1o462

Dear Mr. Reiner:

Please take notice of the Decision of the State Tax Conrmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) tZZ of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice traws and Rules, and nust be cornmenced in the
Supreme Court of the gtate of New York, Albany County, within 4 monLhs fron
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance rr i th this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (518) 4sT-6240

Very truly yours,

STATE TAX COMMISSION

Petitioner I s Representative

Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMUISSION

In the Matter of the Petit ion

o f

}IEYER M. RXINER

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business Tax
under Art ic le 23 of the Tax Law for the
Years  1966,  1967 and 1968.

1. Pet i t ioner,  Meyer Reiner,  and Sylvia Reiner,

New York State income tax resident return for 1966 and

income tax resident returns for Lg67 ,  196B, 1959 and

Peti t ioner,  Meyer M. Reiner,  2lA9 Matthews Avenue, Bronx, New York 10462,

f i led a pet. i t ion for redeterminat ion of a def ic iency or for refund of unincorpor-

ated business tax under Art ic le 23 of the Tax Law for the year L966, 1967 alc:d

1 9 6 8  ( F i l e  N o .  1 6 5 1 4 ) .

A smal l  c laims hearing was held before Samuel Levy, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,_  on  Apr i l  24 ,  1980 a t .  10 :45  A.M.  Pet i t ioner  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Samuel  Freund,  Esq. ,  o f  counse l ) .

ISSUES

I. I {hether pet i t ionerrs act iv i t ies as a manufacturerts representat ive

constitutes the carrying on of an unincorporated business, the incone from

which is subject to the imposit ion of unincorporated business tax.

I I .  Whether pet i t ioner 's fai lure to f i le unincorporated business tax

returns for 1966, 1967 and 1968 was due to on reasonable cause.

I I I .  Whether pet i t ioner f i led a pet i t ion for L969 and 1970.

FINDINGS OF FACT

DECISION

his  w i fe ,  f i l ed  a  jo in t

combined New York State

1970.  Pet i t ioner  Mever
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Reiner filed an unincorporated business tax return for 1966, but did not file

unincorporated business tax returns for 1967, 7968, 1969 and 1970.

2. 0n l lay 22, 1972, the Income Tax Bureau issued a Not ice of Def ic iency

against petitioner, togeLher with an explanatory Statement of Audit Changes

for 1966, 1967 and 1968, assert ing uni-ncorporated business tax of iL1612.77,

s e c t i o n  6 8 5 ( a )  p e n a l t y  o f  $ 3 9 1 . 3 4 ,  i n t e r e s t  o f  g 3 1 B . 5 2 , l e s s  a  c r e d i t  f o r

overpalrment of personal income tax of $23.70, for a net amount due of $21298,93.

The Notice of Deficiency and Statement of Audit Changes was issued on the

basis that pet i t ionerrs act iv i t ies as a rnanufacturerrs representat ive was

subject to unincorporated business tax.

3. 0n September 24, 1973, pet i t ioner paid, under protest,  the unincorporated

business tax for 1966, 1967 and 1968, and which payment he now seeks to recover,

4. The attorney for the Audit  Divis ion, dur ing the course of the hearing,

introduced into evidence a Not ice of Def ic iency dated September 30, 1974,

togeLher with an explanatory Statement of Audit Changes issued against petitioner

fo r  L969 and 1970,  asser t ing  un incorporaLed bus iness  tax  o f  $11411.61 ,  p lus

in te res t  o f  $360.57 ,  fo r  a  to ta l  o f  $1 ,772.6L .  Sa id  Not ice  and Sta tenent  o f

Audit  Changes was also issued on the basis that pet i t ioner 's act iv i t ies as a

manufacturer 's representat iave was subject to unincorporated business tax.

5. Pet i t ioner did not f i le a pet i t ion for 1969 and 1970.

6. Pet i t ioner had been engaged as a distr ibutor and manufacturers represen-

tat ive of pluurbing suppl ies for a period in excess of thir ty (30) years.

During this period, which includes the years at issue, pet i t ioner represented

approximately twelve (12) principals concurrently.

Prior to November 26, 1966, pet i t ioner conducted his act iv i t ies in the

form of a sole proprietor and reported, for unincorporated business tax, al l
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income derived from his activit.ies as distributor and manufacturers representative.

0n November 26, L966, petitioner changed his method for reporting income.

i .e.  pet i t ioner formed a corporat ion for the purpose of ref lect ing commissions

earned as a di .str ibutor.  The conmissions earned by pet i t ioner as a distr ibutor

represented sales made by petitioner where he billed a customer directly and

controlled credit and terms of sale. The income which petitioner earned as a

manufacturers representat ive, he cont inued to report  as a sole proprietor.

None of the clients, r+hom petitioner represented as a nanufacturers

representative, reimbursed him for selling expenses, nor did they withhold

income or FICA taxe6. In additi-on, his principals did not provide him with

either a pension or medical p1an. Petitioner had no sick leave and he determined

when he would take his vacation.

7. Pet i t . ioner al located a port ion of his home as a business off ice and

maintained a separate telephone to conduct his business.

B. Peti.Lioner, for years at issue, filed rsith Lhe Internal Revenue

Service, a Schedule C, Form 1040, for the income derived as a manufacturer 's

representati-ve claiming various business expenses incurred in connection with

his sel l ing act i -v i t ies.

9. Pet i t ioner did not f i le unincorporated business tax returns for

subject years in reliance on a national trade publication and on the advice of

his accountant.

CONCIUSIONS OF IAW

A. That pet i t ionerrs act iv i t ies as a manufacturers representat ive for

7956, 196-l  and 1968 const i tuted the carrying on of an unincorporated business

in accordance with the meaning and intent of section 703(a) of the Tax traw,

and that the income derived therefrom is subject Lo unincorporated business

tax imposed under sect ion 701(a) of the Tax Law.
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B. That pet i t ioner Meyer Reinerrs fai lure to f i le unincorporated business

tax returns for 1967 and 1968 was due to reasonable cause and not due to

wi l l fu l  neglect and accordingly penalt ies asserted pursuant to sect ion 685(a)

of the Tax law are to be cancelled. The Audit Division is directed to refund

the payment for such penalties.

C. That petitioner Meyer Reiner did not file a petition for redetermina-

tion of the deficiency with the Tax Comrnission for 1969 and 1970. Therefore,

there is no basis for jur isdict ion by the Tax Commission to render a decision

within the meaning and intent of section 689 of the Tax Law.

D. That the petit.ion is granted to the extent set forth in Conclusion of

Law trBrr,  and that,  except as so granted, the pet i t ion is in al l  other respects

denied.

DATED: Albany, New York

FEB 2 O 1981
COMMISSION


