
STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Petition
o f

Gilbert Rudow

AT'FIDAVIT OF MATLING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax traw for
the Year 1975.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Gi lbert  Rudow, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Gilbert Rudow
409 B lm Dr .
Roslyn, NY 77576

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) qnder the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent furt\er says that. the said addressee is the petitioner
herein and that the address set forth on said wrapper i
of  the pet i t ioner.

f
Sworn to before me this
6th day of November, 1981.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

Gilbert Rudor,r

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iencv or a Revision
of a Determination or a Refund of ilnincorporated
Business Tax under Article 23 of the Tax Law for
the Year 1975

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over L8 years of age, and that on
the 6th day of November, 1981, he served the within not ice of Decision by
certified rnail upon Robert G. Sher the representative of the peLitioner in the
within proceeding, bV enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert  G. Sher
Schwartz & Sher
3 7 1  M e r r i c k  R d . ,  P . 0 .  B o x  5 0 2
Rockvi l le Centre, NY 11571

and by deposit . ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) ur lder the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address seL forth on

Lhe representative
said wrapper is the

of the representative of the petitiq6er.
t \ j

Sworn to before me this
6th day of November, 1981.



STATE OF NEW YQRK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 6, 1981

Gilbert Rudow
409 E lm Dr .
Ros1yn, NY 11576

Dear Mr. Rudow:

Please take not ice of the Decision of the State Tax Conunission enclosed
herewith.

You have now exhausted your right of revienr at the administrative level.
Pursuant to section(s) 722 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
$upreme Court of the State of New York, A1bany County, within 4 rnonths fron the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Comrnissioner and Counsel
Albany, Ner+ York 12.227
Phone tt (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Robert G. Sher
Schwartz & Sher
3 7 1  M e r r i c k  R d . ,  P . 0 .  B o x  5 0 2
Rockvi l }e Centre, NY 11571
Taxing Bureau's Representat ive



STATA OF NEW YORK

STATE TAX COHIfiSSION

In the Matter of the Petition

o f

GILBERT RI]DOW

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax law for the Year 1975.

DECISION

Peti t . ioner,  Gi lbert  Rudow, 409 Elm Drive, Roslyn, New York 1L576, f i led a

pet.ition for redetermination of a deficiency or for refund of unincorporated

business tax under Art ic le 23 of the Tax taw for the year 1975 (Fi le No.

2 1 6 8 3 ) .

A smal l  c laims hearing was held before Wil l iam Valcarcel,  Hearing Off icer,

at the off ices of the State Tax Corur isslon, Two World Trade Center,  New York,

New York, on Apri l  28, L981 at 1:15 P.M. Pet i t ioner Gi lbert  Rudow appeared by

Robert G. Sher,  C.P.A. The Audit  Divis ion appeared by Ra1ph J. Vecchio, Esg.

( S .  I r e u n d ,  E s q . ,  o f  c o u n s e l ) .

ISSI]E

Whether the incone derived from "insurance sales" is subject to the unin-

corporat.ed business tax.

TINDINGS OF tr'ACT

1" Pet i t ioner Gi lbert  Rudow and Roslyn Rudow, his wife,  t imely f i led a

joint New York State Income Tax Resident Return for the year 1975, on which net

bus iness  income o f  $30,88L.00  was repor ted  f rom " insurance sa les" .  Pet i t ioner

Gilbert Rudow did not file an unincorporated business tax return for the year

1 9 7 5 .
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2. 0n Plarch 27, 1978 the Audit  Divis ion issued a Not ice of Def ic iency for

$ 1 , 1 4 8 . 4 6 ,  p l u s  i n t e r e s t  o f  $ 1 9 0 . 1 6  a n d  p e n a l t i e s  o f  9 3 2 7 . 3 1 ,  a l o n g  w i t h  a

Statement of Audit Changes, which indicated that;

(a) the income derived from petitioners activities as a
general agent during the year 1975 was subject to
the unincorporated business tax.

(b )  pena l t ies  under  sec t ions  6S5(a) (1 )  and 685(a) (2 )  o f
the Tax Law were imposed. Petitioner did not challenge
these penalt ies and therefore, such penalt ies are not
a t  i ssue.

3. Petitioner Gilbert Rudow contended that he was a general agent for the

Massachusettes Mutual life Insuance Company, operating under the name and style

of the New York-Rudow Agency, from 1972 to January, 1975. Pet i t ioner submitted

a photo-copy of his resignat ion let ter,  which took "effect as of the close of

bus iness  on  Apr i l  30 ,  1975. r '

4. Pet.itioner Gilbert Rudow contended that as of February, 1975 he was 4n

employee of the Steinberg-ZittelL Agency, selling life insurance on a comnission

basis.  Pet i t ioner offered no documentary evidence, nor did he render sworn

testimony as to the nature, character and degree of direction and control

imposed by the Steinberg-Zittell Agency, or tbe New York-Rudor* Agency of the

Massachusettes Mutual Life Insurance Company,

5. Petitioner Gilbert Rudow submitted a photo*copy of Federal form

schedule C, "Prof i t  or ( loss) From Business or Profession",  for 1975 which

indicated the fol lowing:

cRoss RECEIPTS 9103,362.00

Less :
Conmissions Paid to Agents 27,t+36.00
Salar ies and Wages 2r92CI ,A0
Legal  and Profess ional  fees 11500.00
In te res t  1 ,825 .00
Other  Business Expenses 38,800.00

To ta l  $  72 ,481 .00
Net Business fncome Reported $ 30,8B1.00
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Petitioner contended that the aforementioned schedule C included income

and expenses from his activities as a general agent during January, 1975 and as

an employee after February 1, 7975. No evidence was submitted establishing a

breakdown of income and expenses in support of his contentions.

6. Pet i t ioneg contended that pr ior to the year 1975, he f i led unincorpor-

ated business tax returns and that he did not file an unincorporated business

tax return for the month of January, 1975 since he suffered a loss from his

bus iness  ac t iv i t ies .

CONCIUSIONS OF }AW

A. That pet i t ioner Oi lbert  Rudow has fai led to susLain the burden of

proof as required by sect ions 722 and 689(e) of the Tax Law in establ ishing the

degree of direct ion and control  imposed, i f  any, by Lhe Steinberg-Zit tel l

Agency, or by the Massachusettes llutual life Insurance Company during the year

1975, or thaL he was an employee as def ined by 20 NYCRR 203.10(b).

B. That pet i t ioner 's act iv i t ies during the year 1975 const i tuted the

carrying on of an unincorporated business and the income derived therefrom is

subject to the unincorporated business tax in accordance with the meaning and

intent of sect ion 703 of the Tax law.

C. That the trretition of Gilbert Rudow

issued TIarch 27, 1978 is sustained, together

may be lawfully or,ring.

DA?ED: Albany, New York

NOv 0 6 iSai

is denied and the Notice of Deficiencv

with such addit ional inLerest as


