
STATE OF NEh} YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Queens Parking Company (dissolved)

AFFIDAVIT OF UAII,ING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Year 1972

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 5th day of June, 1981, he served the within not ice of Decision by cert i f ied
mai l  upon Queens Parking Company (dissolved),  the pet i t ioner in the within
proceedinSr bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Queens Parking Company(dissolved)
clo David Zel in
171 St ra t fo rd  N.
Roslyn Heights, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under Lhe exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sr+orn to before me this
5 th  day  o f  June,  1981.

that the said addressee
forth on said wrapper is

is the pet i t ioner
the last known address
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STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter

Queens Parking

of the Pet i t ion
o f

Company (dissolved)

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the Year 1972

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes
of the Department of Taxation and Finance, over
the 5th day of June, 1981, he served the within
mai l  upon Stuart  Kessler the representat ive of
proceeding, by enclosing a true copy thereof in
r l t rapper addressed as fol lows:

and says that he i-s an employee
18 years of age, and that on
not ice of Decision by cert i f ied

the petitioner in the within
a securely sealed postpaid

Mr. Stuart  Kessler
Go lds te in ,  Go1ub,  Kess le r  &  Co.
245 Park Ave.
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
5 th  day  o f  June,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 5 ,  1981

Queens Parking Company (dissolved)
c/o David Zelin
171 St ra t fo rd  N.
Roslyn Heights, NY

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of Ners York, Albany County, within 4 months from the
date of Lhis not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Stuart  Kessler
Go lds te in ,  Go lub ,  Kess le r  &  Co.
245 Park Ave.
New York, NY 10017
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COI,IMISSION

In the Matter of the Petition

o f

QUEBNS PARKING COUPANY

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business Tax
Under Article 23 of the Tax Law for the
Year 7972.

DECISION

Peti t ioner,  Queens Parking Company, c1o David ZeI i .n,  171 Stratford North,

Roslyn Heights, New York 11577, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of unincorporated business tax under Art ic le 23 of the

Tax law fo r  the  year  7972 (F i le  No.  17713) .

A formal hearing was held before Herbert  Carr,  Hearing Off icer,  at  the

offices of the StaLe Tax Commission, Two lriorld Trade Center, New York, Ner+ York

on August 24, 7979 at 9:30 A.M. and was cont inued before Stanley Buchsbaum,

Hear ing  0 f f i cer ,  on  Apr i l  23 ,  1980 a t .9 :15  A.M.  Pet i t ioner  appeared by  Go lds te in ,

Golub, Kessler & Company (Stuart  Kessler,  CPA). The Audit  Divis ion appeared by

Peter  Cro t ty ,  Esq.  (A1 iza  Schwadron,  Esq.  ,  o f  counse l ) .

ISSUBS

I .

per iod  o f

I I .

owned by

I I I .

of, such a

Whether assessment of unincorporated business tax is barred by the

l im i ta t ions .

Whether the real property taken in the condemnation

petitioner, Queens Parking Company.

I{hether pet i t ioner 's act iv i t ies wiLh regard to the

nature as to make the unincorporated business tax

proceeding was

real property were

inapplicable.
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IV. Whether an award for real property in a condemnation proceeding is

exempt from unincorporated business tax if it is timely reinvested in real

property and, i f  so, whether the award to pet i t ioner was t imely reinvested.

FINDINGS OF FACT

1. 0n November 22, 1976 a Not ice of Def ic iency, together with an explana-

tory Statement of Audit Changes was issued for 1972 against petitioners in the

amount of $14,651.63 plus interest.  Subsequent ly a t imely pet i t ion for redeter-

minat ion of a def ic iency was f i led.

2. David Zel in and Saul Zel in are broLhers. They were pr irnar i ly engaged

in two types of business: as meat wholesalers I  and as operators of diner

resLaurants. David Zel in was in charge of the meat business and Saul Ze1in the

diner business. The meat firm was incorporated and owned wholly by the brothers

and their father. The tvro brothers owned 30 percent interests in three or four

diners. Various relatives owned the remainder, with none owning more than a 15

percent interest.

3.  The Zel in brothers also owned a 40 percent interest in a smal l  diner,

which r+as about forty years o1d, on Christopher and Washington Streets in

Manhattan. They had sold meat to this diner and, when its owners were unable

to pay the meat bi I Is,  pet i t ioner received this interest in payment thereof.

4. The plot on which this small diner was located was owned by a subsidiary

of the Ner+ York Central  Rai l road. I t  consisted of about 13,656 square feet.  A

port ion of i t  was used as a publ ic parking lot ;  there was also a gasol ine pump

o n  i t .

5. The Zelin brothers purchased the property from the New York Central

subs id ia ry  in  0c tober ,  196I ,  fo r  $110,000.00 .  The i r  a t to rney  had an  unused

corporate shell, named Queens Parking Corp., and title was taken in the name of
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that corporation. Their attorney recommended that no change in the or*nership

be made until they gained full possession from the parking lot operator and

permanent financing had been completed.

6. At the time the property was purchased, the Zelins contemplated using

it  for a dr ive- in Lype diner and, i f  that did not work out,  sel l ing i t  for a

pro f i t .

7. Before attempting to develop the property as planned petitioners had

to evict the parking lot operator and await the removal of an overhead railway

sLructure by the New York Central. It took a year and a half to two years to

evict  the parking lot  operator and a t t few yearsrr before the structure was

removed. In the meantime petitioners raised the rent of the diner from $300 a

month to $500, but it had financial difficulty and they, therefore, lowered the

rent.

B. By the time the parking lot operator had been removed or shortly

thereafter, there were rumors of developments in the area, including the

construction of high rise apartments or condemnation of the property by the

City of New York. The Zelins did not go ahead with their plans for a drive-in

diner. They allowed the existing diner to continue on the premises. They

operated the parking lot although it brought in only about $40 a week. It was

also used for parking their own trucks. They also operated the gas purnp

although, they assert, that the gas used was mostly for their own trucks and

their  dr ivers'  cars. They paid the man who operated the parking lot .

9.  In August,  7969, Queens Parking Corp.,  the t i t leholder of the property,

r+as dissolved on the attorneyrs recommendation. No evidence was submitted to

show how and to whom title to the property was transferred. David Zelin

test i f ied that t . i t le went to him and his brother,  but he also test i f ied that
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the mortgage on the property was renewed by him and his brother as partners.

Queens Parking Corp. f i led i ts last corporate income tax return for the period

of 0ctober 1, 1968 to Harch 31, 1969 ,  I t  l isted i ts act iv i t ies as t 'automobi le

parking and retai l  gasol ine".  The address given was 640 Washington Street.

For 1969, a New York State Partnership Return (Income and Unincorporated

Business Tax) was f i led by David and SauI Zel in,  doing business as ' rQueens

Parking Co.".  I t .  used the same addressr 64A Washington Street l  and i t  descr ibed

the kind of business in essent ial ly the same manner, "Parking and retai l

gasol ine".  Deduct ions were taken for inLerest and New York City real estate

taxes .

10. In a condemnation proceeding the City of New York took t i t le to the

property on December 3, 1969. The award for the property,  which amounted to

$367,000.00  in  p r inc ipa l ,  was  no t  made un t i l  January  4 ,  7972.

11. For 1970 "Queens Parking Co.rr  f i led a New York State Partnership

Return ,  I i s t ing  as  deduct ions ,  in te res t  in  the  sum o f  $11576.66 ,  and a  smal l

amount for taxes and describing the business as "Parking & Retai l  Gasol inerr.

For 1971 a simi lar return was f i led by giving the nature of i ts business as

"Real Estate",  and l ist ing a deduct ion for interest.  For 1972 a simi lar return

was f i led, stat ing that the busj-ness was dormant.  I t  l isted as income, interest

in  the  amount  o f  $571302.12  and,  as  deduct ions ,  in te res t  o f  $1 ,767.79 .  I t  had

attached to i t  a port ion of another tax form on which there are entr ies, under

the heading ' r long-term capital  gains and lossest ' ,  of  I ' land-Condemnationtt ,

giv ing the date of acquisi t ion as Apri l  1,  1969, and of sale as August 2, 7972,

the  gross  sa le  p r ice  as  $367,000.00 ,  the  cos t  o f  acqu is i t ion  as  $143,067.55  and

stat i -ng the tot .al  gain as $223,932.45.
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12. Ior 1972 a U.S. Partnership Return was f i led for "Queens Parking Co.",

showing interest income on the condemnation award, as well as the principal of

that award. This income is also dealt  with in the U.S. Individual Income Tax

Return for 1972 of David Zelj.n and his wife, Attached to that return is a

handwritten statement vrhich includes the following: "Income produciog property

otmed by Queens Parking Co. of which David Zelin holds a 50% interest in

partnership was converted by City of Nevr York."

13. David Ze1in, in his testimony, sought to explain a!,ray the New York and

United States tax returns by saying that they were improperly prepared by the

two different accountants who prepared them and that he or his brother signed

the returns without examining them.

14. The evidence is overwhelning that the real property at Christopher and

Washington Streets was owned and operated by an unincorporated business known

as Queens Parking Company after Lhe dissolution of Queens Parking Corp. in

August ,  L969.

15. Although David Zelin testified that the condemnation award was reinvested,

there was no evidence with regard to r,lhen this occurred or the nature of the

investment.

76, The New York State ParLnership Return forms have a section for "Unincor-

porated Business Tax and Palrunenfst'. fn none of the partnership returns,

including the 1972 return, was any entry made in this section.

17. The 1972 New York $tate Partnership ReLurn was originatly filed with a

notation "Final ReLurn" and dated March 13, 1973. This was followed by one

marked "Final Return * Aneoded Beturn", dated t'4/2173" by the preparer and,

apparently erroneously "4/3/77" by the signer, David ZeLin. The 7972 returns

also listed tbe kind of business as trdormant't. The onlv difference between the
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two returns, aside from the notat ions referred to and the dates, is a response

to quest ions as to whether returns were f i led for 1970 and 1971 on the later

return.

18. From early in 1969, when Queens Parking Company acquired the property

from the dissolved corporat ion, i t  operated the property as a parking lot  and a

l imited gasol ine stat ion aside from the area used by the diner.  Even though

t i t . le passed to New York City in early December, L969, these operat ions cont inued

and were not brought t .o an end unt i l  sometime in 1970.

CONCI,USIONS OF LAW

A. That the property taken in the condemnation proceeding was owned by

Queens Parking Company at the time title passed to the City of New York.

B. That during the period that title to the property was in Queens

Parking Company i t  was not.  held solely to hold, lease or manage real property,

but was held also to operate the business of sel l ing gasol ine and operat ing a

pub l ic  park ing  lo t .  Mat te r  o f  Warnecke v .  S ta te  Tax  Comm. ,  15  A.D.2d 320.

C. That,  whether or not proceeds of a condemnation proceeding are exempt

from unincorporated business Lax i f ,  wi thin a l imited period, such proceeds are

reinvested in real property,  such an exemption is not appl icable here since

there was no shor*ing with regard to when or in what Lhe proceeds were invested.

D. That the imposit ion of unincorporated business tax is not barred by the

statute of limitations since the New York State Partnership Return for 1972

filed by Queens Parking Company on or about April 3, 7973, did not contain

suff ic ient information to determine the nature of the partnership act iv i ty.

(Mat ter  o f  44"{e1q,  Goldste in v .  State Tax Commiss ion,  62 A.D.2d 627;  see

also Matter of Riker-Madden Real Estate and El izabeth M. Rieker and Lee J.
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Madden individual ly and as co-partners, State Tax Commission Decision, November 26,

1979).

E. That the petition of Queens Parking Company is denied and the Notice

Deficiency dated November 22, 7976 is sustained together with such interest

may be lawfully due.

o f

a s

DATED:

JUN

Albany, New York

5 1981

COMMISSION


