
STATE OF NEW YORK

STATE TAX COMUISSION

In the Matter of the Petit ion
o f

Parkmed Associates and Parkmed Company

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of a Deterrnination or a Refund of Unincorporated
Business Tax under Ar t ic le  23 af  the Tax Law for
the  Yea rs  1973  -  1975 .

AFFIDAVIT OF MAILING

is  the pet i t ioner
the last  known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of November, 1981, he served the wiLhin not ice of Decision by
cert i f ied mai l  upon Parkmed Associates and Parkmed Company, the pet i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Parkmed Associates and Parkmed Company
475 Park  Ave-  So.
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that  the address set
of  the pet i t ioner .

Sworn to before me this
27xh  day  o f  November ,  1981 .

that  the said addressee
for th on said wrappep is

L-..



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Parkmed Associates

of  the Pet i t ion
o f
and Parkmed Company

AT'FIDAVIT OF MAIIING
for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Unincorporated
Business Tax under Ar t ic le  23 of  the Tax Law for
the  Yea rs  1973  -  1975 .

State of  New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the 27th day of  November,  1981,  he served the wi th in not ice of  Decis ion by
certif ied mail upon Richard A. Kerner the representati.ve of the petit ioner in
the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid wrapper addressed as fo l_Iows:

Richard A. Kerner
30 Vesey  St .
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under Lhe exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
lasL knor*n address of the representat ive of the pet i t ipner.

Sworn to before me this
27th day of November, 1981

Lhe represenLative
said wrapper is  the

J I



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November  27 ,  1981

Parkmed Associates and Parkmed Company
475 Park Ave. So.
New York, NY 10016

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 722 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund allowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept.. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
Phone i f  (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s RepresenLat ive
Richard A. Kerner
30 Vesey  St .
New York, NY 10007
Taxing Bureau's Representat ive



STATE OF NEI{ YORK

STATE TAX COUMISSION

In the Matter of the Petition

o f

PARKMED ASS0CIATES and PARKlffiD COMPANT

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art . ic le 23 of the Tax law for the Years 1973
through 1975.

DECISION

Petitioners, Parkmed Associates and Parkned Company, 475 Paxk Avenue

South, New York, New York 10016, f i led a pet i t ion for redeterminat ion of a

deficiency or for refund of unincorporated business tax under Article 23 of the

Tax Law for the years 1973 through 1975 (File No. 22926).

A formal hearing was held before Archibald F. Robertson, Jr. ,  Hearing

Off icer,  at  Lhe off ices of the State Tax Commission, Two World Trade Center,

New York, New York on July 17, 1979 at 1:15 P.M. Pet i t ioners appeared by

Richard A. Kerner,  Esq. The Audit .  Divis ion appeared by Peter J.  Crotty,  Esq.

(J .  B l len  Purce l l ,  Esq .  and f rv ing  Atk ins ,  Esq. ,  o f  counse l ) .

ISSUES

I. l {hether pet i t ioner,  an abort ion cl in ic,  qual i f ies for a professional

exemption from unincorporated business tax.

II. Whether medical services performpd by non-partner independent contractors

are attribuLable to member partners for purposes of neeting the requirement set

forth in Tax Lar+ section 703(c) that B0% of partnership income be derived fronr

personal services of the member partners.
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FINDINGS OT TACT

1. Pet i t ioners, Parkmed Associates and Parkmed Companlr,  f i led New Yo:rk

State partnership returns for the years 1973 through 1975. However,  they did

not complete Schedule U-D pertaining to unincorporated business tax but did

wri te in the wor, i ts "not appl icable".

2. 0n February 28, 7977, pet i t ioners signed a consent f ix ing period ,r f

l imitat ion upon assessment of personal income and unincorporated business tax

on or  be fore  Apr i l  15 ,  1978.

3. On June 22, 7977, the Audit  Divis ion issued a Statement of Audit

Changes against pet i t . ioners for the years 1973 through 1975 for urr incorporated

business tax. Accordingly,  the Audit  Divis ion issued a Not ice of Def ic iency

for the years 1973 through 1975 against pet i t ioners on Apri l  12, 1978, assert ing

un incorpora ted  bus iness  tax  o f  $78r077.07  p lus  in te res t  o f  $191237.56 ,  fo r  a

t o t a l  d u e  o f  $ 9 7 , 3 1 4 . 6 3 .

4. Pet i t ioners t imely f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of uni-ncorporated business tax for the years 1973 through 1975.

5. Pet i t ioners owned and operated an abort ion cl in ic in New York City.

Parkmed Associates is a limiLed partnership and Parkmed Company is a general

partnership. According to the partnership agreement,  there are three general

partners in each: two doctors and one accountanL. One of the general  partners,

Dr.  Mi l ton Danon, devotes 100"[  of  his t ime to the cl in ic.  Each of the other

two generdl  partners, Dr.  Saul Drubin and Mr. Gregory Cinnel la,  devotes approxi-

mately 5% of his t ime to the business. Each of the three general  partners is

also a l imited partner in Parkmed Associates.

6. Dr.  Mi l ton Danon, a medical  doctor and Execut ive Director of the

cl inic was, dur ing the period involved herein, a ful l - t ime partner responsible
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for overal l  supervision. As such, he set the rules and regulat ions governing

pat ient care. He and his deputy performed less than 20 percent of the abort ions

and trained other doctors who performed abortions at the clinic. The Depu'Ly

Medical DirecLor,  also a medical  doctor,  was also a ful l - t ime employee.

7 .  Pet i t ioners retained seven medical doctors to perform abort ions.

These doctors, who performed most of the abort ions and other related act iv i t ies,

were engaged as independent contractors, and paid a weekly amount arrived at by

multiplying the number of abortions performed each week by a fixed fee per

abort ion. During the years at issue the cl in ic charged $150.00 per abort ion,

$30.00 of which was remit ted without any deduct ions to the operat ing physician.

B. Dr. Milton Danon and his deputy supervised the independent contractors

(medical doctors) in only a very general  way. They did not usual ly see the

patients rvho were operated on by the independent contractors unless an emergency

a r o s e .

9. The other general partners rsere not involved in patient care for any

appreciable amount of t ime. Dr.  Drubin, a medical  doctor,  devoted 5 percent of

his t ime to the cl in ic.  l l r .  Cinnel la,  an accountant,  also devoted approximately

5 percent of his t ime to the business. They both received prof i ts as l imited

partners in Parkmed Associates.

CONCIUSIONS OF TAW

A. That sect ion 703(c) of the Tax Law def ines a profession as the

I 'The pract ice of law, medicine, dent istry or archi tecture, and
the pract ice of any other profession in which capital  is not a
material income producing factor and in which more than eighty
per centum of the unincorporated business gross income for the
taxable year is der ived from personal services actual ly rendered
by the individual or the members of the partnership or other
ent i ty,  shal l  not be deemed an unincorporated business."

fo.llowing:
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That the B0 percent requirement as to gross i-ncome and personal services

has  been in te rpre ted  by  20  NYCRR 203.11(b) (3 )  as  fo l lows:

"In cases where an individual employs assistants to perform part  of
the professional work, fees or charges relat. ing to the services of
the assistants wj- l l  be attr ibuted to the individual provided he (a)
gives his personal at tent ion to the work of the business, (b) consults
with cl ients or pat ients,  (c) devises the work program, out l ines work
methods and guides and directs the work procedure of the employees in
the activity , and (d) supervi.ses the formulation of advice, conclusir:ns
and reports to cl ients or pat ients as the person responsible for the
services performed by the business or establ ishment;  or provided that
some combination of the foregoing and/or other activities shows that
the services of the employees are rnerely incidental to the practice
of the profession by the individual.  Where the profession is carr ied
on by a partnership, income or fees relating to rrork performed by
employees will be attributable to members of the partnership only if,
in addit.ion to the conditions enumerated above with respect to
individuals,  i t  is shown that c l ients or pat ients are advised by some
active member of the partnership and look to some active member as
being responsible for the services performed.. .where the nature and
character of the service rendered by the assistants is such that the
services are rendered without any substant ial  control  by.. .an act ive
member of the partnership, guch services wi l l  not be considered
at t r ibu tab le  to  the . . .par tner  fo r  the  purposes  o f  th is  paragraph. . . " .

B. That this partnership is also not engaged in the pract ice of t 'any

other profession.. . in which more than eighty per centun of the unincorporated

business gross income.. . is der ived from personal services actual ly rendered by

the individual or by members of the partnership."

C. That the independenL contractors were by def ini t ion directed only as

to results and not as to the nanner of operatsing on patients, hence not under

that. degree of supervision which would render the fees for the abortions they

performed due to the personal services of any partners. See Hewit t  v.  Bates,

297 N.Y.  239 (L948) ;  Borak  & Borak  v .  S ta te  Tax Commiss ion ,  45  A.D.2d 558 (ga

Dept.  7974),

D. That the

not fees derived

fees generated by the

from personal services

seven independent

actually rendered

medical doctors were

by the members of the
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partnership. The seven physicians were hired as independent contractors by

petitioners and performed their surgical procedures without the direct supervision

and control of Dr. Milton Danon, Executive Director. In addit ion, they per:formed

most of the abort ions at Lhe aforesaid abort ion cl inic and thus, their services

were not merely incidental to the practice of the profession by an active

member of the partnership.

E. That. the petition of

and the Not ice of Def ic iency

DATED: Albany, New York

N0v 2? 1981

Parkmed Associates and

issued Apr i l  12,  7978,

Parkmed Company is denied

is sustained.

TAX COMMISSION

Ufr,L
SIDENT

SSIONER


