
STATE Otr'NEW YORK

STATE TAX COMMISSION

In the Matter

Newborn Truck

the Petition

Equipment Co.

o f
o f
&

AT'FIDAVIT OF UAIIING
for Redeterminat ion of a Def ic iency or a Revision
of a DeterminaLion or a Refund of Unincorporated
Business Tax under Article 23 of the Tax Law for
the Years 1968 - 1969.

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of Lhe Department of Taxation and Finance, over 18 years of age, and Lhat on
the 14th day of August,  1981, he served the within not ice of Decision by
certified mail upon Newborn Truck & Equipment Co., the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Newborn Truck & Equipment Co.
Smithvi l le F1ats, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custo<ly of
Lhe United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
14 th  day  o f  August ,  1981.

that the said addressee is the petit ioner
forth on said lrapper is the last known address



STATE OI'NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

Newborn Truck & Equipment Co.

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Article 23 of the Tax law for
the  Years  1968 -  1969.

AFFIDAVIT OF MAIIING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 14th day of August,  1981, he served the within not iqe of Decision by
certified mail upon Frank J. Filetto the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows I

Frank J. Fi let to
Bast River Rd.
Greene,  NY 13778

and by deposit ing same enclosed in a posLpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the St.ate of New York.

That deponent furthet says that Lhe said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.-

Sworn to before ne this
14th day of August,  1981.
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STATE QF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  L4,  1981

Newborn Truck & Equipment Co.
Smithvi l le Flats.  NY

Gentlemen:

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sectioils) 722 of the Tax Law, any proceeding in court t'o review an
adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Pract.ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Contmissioner and Counsel
Albany, New York 72227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner's Representat. ive
Frank J. Fi letto
East River Rd.
Greene, NY 13778
Taxing Bureau' s Representative



STATB OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

NElrrBoRN TRUCK & EQUIPIIENT C0.
AM}

John P. Graut and E. Lance Doxie
Individudlly and as Co-Partners

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Year 1969.

DECISION

Peti t ioner,  Newborn Truck & Equipment Co.,  Smithvi l le Flats,  New York

13841, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art ic le 23 of the Tax Law for the year 1969

( F i l e  N o .  1 6 3 1 3 ) .

A smal l  c laims hearing was held before Carl  P. Wright,  Hearing Off icer,  at

the offices of the State Tax Commission, Governmental Civic Center, 44 Hawley

street,  Binghamton, New York, on September 14, 1979 at 9:15 A.M. Pet i t ioner

appeared by E. Lance Doxie, Partner,  and Frank J. Fi let to,  Esq. The Audit

D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Pat r i c ia  l .  Brumbaugh,  Esq. ,  o f

counse l ) .

ISSUE

Idtrether a Consent Fixing Period of Limitation upon Assessment of Unincor-

porated Business Tax obtaiaed fron an ex-partner of a dissolved partnership is

binding upon the other former partner.

FINDINGS OF FACT

1. Newborn Truck & Equipment Company timely fited a New York State

partnership return for 1969



- 2 -

2. In early 1970, the partnership of Newborn Truck & Equipment Company

wound up i ts affairs and dissolved. 0n Apri l  1,  1970, a Cert i f icate of Discon-

t inuance of a partnership was f i led by the partners, John P. Grant and E. Lance

Doxie, in Lhe Chenango County Clerkfs Off ice. 0n that same day, John P. Grant

f i led a Cert i f icate of Conduct ing Business under an assumed name. I t  cert i f ied

that John P. Grant was noi,r conducting or transacting business under the name or

designation of Newborn Truck & Equipment Company and was the successor in

interest to the partnership of John P. Grant and E. lance Doxie.

3. 0n January 18, 1,972, John P. Grant signed a Consent Fixing Period of

l imitat ion Upon Assessment of Unincorporated Business Tax (Form IT-75) for the

partnership of Newborn Truck & Equipment Company, for the taxable year 1968,

extending the t ime an assessment could be issued to Apri l  15, 7973.

4. 0n March 19, 7973, John P. Grant signed another Consent Fixing Period

of l imitat ion upon Assessment of Unincorporated Business Tax for the partnership

for the taxable years 1968 and 1969, extending the period assessments could be

issued to April 15, 7974. During the time when the consents were being requested

by the Income Tax Bureau, E. Lance Doxie was not a\4/are of the pending audit or

that his former partner John P. Grant had signed the consents. The whereabouts

of John P. Grant has not been known since May 14, 1973.

5. 0n September 24, 1973, based on a f ie ld audit ,  the Income Tax Bureau

issued a Notice of Deficiency against the partnership Newborn Truck & Equipment

Company, for 1968 and 1969, assert ing unincorporated business tax of $17 1846.94,

p l u s  i n t e r e s t  o f  $ 3 , 9 6 9 . 8 6 ,  f o r  a  t o t a l  o f  $ 2 1 , 8 1 6 . 8 0 .

6. The Income Tax Bureau examined the books and records of Newborn Truck

& Equipment Company in accordance with established audit procedures and techniques.

It. util ized the source and application of funds method of reconstructing
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income. The Bureau determined that there were discrepancies of $341696.25 and

$58,458.59  fo r  1968 and 1969,  respec t ive ly .

7. 0n June 16, 1976, a conference was held between the Audit  Divis ion and

E. Lance Doxie. Based on this conference, the Audit  Divis ion issued a let ter

dated July 27, 1976 rehereby the divis ion cancel led the def ic iency for 1968, and

reduced the unincorporated business tax def ic iency for 1969 to $21057.43.

B. Mr. Doxie argued that at the time the Income Tax Bureau obtained the

consent from Mr. Grant,  the partnership was dissolved, that a cert i f icate of

dissolut ion was f i led, and that the affairs of the partnership had been completely

wound up for almost three years.

9. Ur.  Doxie further contended that there was no pre-exist ing, cont inuing

tax liability at the time Mr. Grant consented to extend the time in which the

Income Tax Bureau could assess addit ional tax.

CONCLUSIONS OF IAW

A.  That  Par tnersh ip  Law,  66( t ) (a )  p rov ides  tha t  r ' ( t )  l f te r  d isso lu t ion  a

partner can bind the partnership except as provided in subdivision three(a) by

any act appropriate for winding up partnership affairs or complet ing transact ions

unf inished at dissolut ion. ' l

B. That the signing of a consent f ix ing period of l imitat ion (Finding of

Fact "4" supra) const i tuted an acL appropriate for the winding up of partnership

affairs.  Therefore, the statutory period of l imitat ion upon assessment for

1969 did not expire and the extension of said period is binding on the partnership

pursuant  to  sec t ion  722(a)  and 683(c) (2 )  o f  the  Tax  law.
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C. That the petition of Newborn Truck

the Notice of Deficiency issued on September

DATED: Albany, New York

AUG 14 1981

& Equipment Company is denied and

24,  1973 is  susta ined.

TATB TAX COMMISSION

, 'l Ll-

ISSIONBR
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

August L4, 1981

Newbonn Truck & Equipment Co.
SniLhville FlaLs, NY

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your rlght of review at the adurinistrative level.
Pursuant to section(s) 722 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be instituted under
Art.icle 78 of the Civil Practice traws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone /l (518) 457-6240

Very truly yours,

STATE TAX COMI{ISSION

Petitioner' s Representative
Frank J. Fi letto
East River Rd.
Greene, NY 13778
Taxing Bureau' s RepresentaLive
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matt€r of the Pet i f ion

o f

NEI,IB0RN TRUCK & EQUIPITENT C0.
AND

John P. Grant and E. lance Doxie
Individual ly and as Co-Paftners

for RedeterminaLion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 af the Tax Law for the Year 1969.

DECISION

Peti t ioner,  Newborn Truck & EquipmenL Co.,  Smithvi l le Flats,  New York

73847, f i led a peLit ion for redeferminat ion of a def ic iency or for refund of

unincorporate'd business tax under Article 23 of the Tax law for the year 1969

(tr ' i le No. 16313) .

A smal l  c laims hearing was held before CarI  P. ! .Jr ight,  Hearing Off icer,  at

the offices of the State Tax Commission, Governmental Civic Center, 44 Hawley

St ree t ,  B inghamton,  New York ,  on  September  14 ,1979 a t  9 :15  A.M.  Pet i t ioner

appeared by E, Lance Doxie, Partner,  and Frank J. Fi . let to,  Esq. The Audit

Divis ion appeared by Ralph J. Vecchio, Esq. (Patr ic ia l .  Brumbaugh, Bsq.,  of

counse l ) .

ISSUE

Whether a Consent Fixing Period of Limitation upon Assessment of Unincor-

porated Business Tax obtained from an ex-partner of a dissolved partnership is

binding upon the other former partner.

FINDINGS OF FACT

1. Newborn Truck & Equipment. Company timely filed a New York State

partnership return for 1969.
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2. In early 1970, the partnership of Newborn Truck & Equipment Company

wound up i ts affairs and dissolved. 0n Apri l  1,  1970, a Cert i f icate of Discon-

t inuance of a partnership was f i led by the partners, John P. Grant and E. lance

Doxie, in the Chenango County Clerk's 0ff ice. 0n that same day, John P. Grant

f i led a Cert i f icate of tonduct ing Business under an assumed name. I t  cert i f ied

t^hat John P. Grant was now conducting or transacting business under the name or

designation of Newborn Truck & Equipment Company and was the successor in

interest to the partnership of John P. Grant and E. Lance Doxie.

3. 0n JanuarV 18, 1972, John P. Grant signed a Consent Fixing Period of

Limitat ion Upon Assessment of Unincorporated Business Tax (Form IT-75) for the

partnership of Newborn Truck & Equipment. Company, for the taxable year 7968,

extending the t ime an assessment could be issued to Apri l  15, 1973.

4. On March 19, 1973, John P. Grant signed another Consent Fixing Period

of Limitat ion upon Assessment of Unincorporated Business Tax for the partnership

for the taxable years 1968 and 7969, exLending the period assessments could be

issued to Apri l  15, 7974. During the t ime when the consents were being requested

by the fncome Tax Bureau, E. lance Doxie was not aware of the pending audit or

that his former partner John P. Grant had signed the consents. The whereabouts

of John P. Grant has not been known since May 14, 1973.

5. On September 24,1973, based on a f ie ld audit ,  the Income Tax Bureau

issued a Notice of Deficiency against the partnership Newborn Truck & Equipment

Company, for 1968 and 1969, assert ing unincorporated business tax of $77 1846.94,

p l u s  i n t e r e s t  o f  $ 3 1 9 6 9 . 8 6 ,  f o r  a  t o t a l  o f  $ 2 1 , 8 1 6 . 8 0 .

6. The Income Tax Bureau examined the books and records of Newborn Truck

& Equipment Company in accordance with established audit procedures and techniques.

I t  ut i l ized the source and appl icat ion of funds method of reconstruct ing
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income. The Bureau determined that there were discrepancies of $341696.25 and

$58,45B.59 fo r  1968 and 7969,  respec t ive ly .

7. 0n June 16, 7916, a conference was held between the Audit  Divis ion and

E. Lance Doxie. Based on this conference, the Audit  Divis ion issued a let ter

dated July 27, 7976 whereby the divis ion cancel led the def ic iency for 1968, and

reduced the unincorporated business tax def ic iency for 1969 to $2,A57.43.

B. Mr. Doxie argued that at the time the Income Tax Bureau obtained the

consent from Mr. Grant,  the partnership was dissolved, that a cert i f icate of

dissolut ion was f i led, and that the affairs of the partnership had been completely

wound up for almost three years.

9. Mr. Doxie further contended that there was no pre-exist ing, cont inuing

tax liability at the time Mr. GranL consented to extend the time in which the

Income Tax Bureau could assess addit ional tax.

CONCLUSIONS OF LAW

A. That Partnership Law, 66(1)(a) provides Lhat "(1) After dissolut ion a

partner can bind the partnership except as provided in subdivis ion three(a) by

any act appropriate for winding up partnership affairs or completing transactions

unf inished at dissolut ion.r t

B. That the signing of a consent f ix ing period of l imitat ion (Finding of

Fact 'r4" supra) constituted an act appropriate for the winding up of partnership

affairs.  Therefore, the statutory period of l imitat ion upon assessment for

1969 did not expire and the extension of said period is binding on the partnership

pursuant to sect ion 722(a) and 683(c)(2) of the Tax Law.
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C. That the pet i t ion of Newborn Truck &

the Not ice of Def ic iency issued on Septernber

DATED: Albany, New York

AUG t 4 1981

Equipment Company is denied and

24,  1973 is  sus ta ined.

ATB TAX COMMISSION


