
STATE 0F NBI,rr YORK
STATE TAX COMMISSTON

In the MatLer of the Pet i t ion

o f

Doug las  L .  Net te r ,  J r .

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Unincorporated Business Tax

under Art ic le 23 of the Tax Law

for the Years 1966 - 7969.

MFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposesr and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on Lhe

5th day of February, 1981, he served the within not ice of Decision by cert i f ied

mai l  upon Douglas L. Netter,  Jr. ,  the pet i t iorLer in the within proceeding, by

enclosing a true copy thereof in a securely searled postpaid wrapper addressed as

fo l lows:

Douglas L.  Net ter ,  Jr .
1115 Beverly Drive
Bever l y  H i l l s ,  CA  9A2 t0

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within Lhe State

That deponent further says that the said

and that the address seL forth on said wrapper

pet i t ioner .

Sworn to before me this

5 th  day  o f  February ,  1981.

t r r roper ly  addressed wrapper in  a

exclus ive care and custodv of  the

of  Nera York.

arddressee is  the pet i t ioner  here in

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Doug las  L .  Ne tLe r ,  J r .

for  Redeterminat ion of  a Def ic iency or  a Revis j ,on

of  a Determinat ion or  a Refund of

Unincorporated Business Tax

under Article 23 0f the Tax T,aw

for  the Years 7966 -  L969.

AT'FIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sr,rorn, deposesr and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

5th day of February, 1981, he served the within noLice of Decision by cert i f ied

mail upon George Hirschhorn the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. George Hirschhorn
Land T i t le  B ldg . ,  Su i te  634,  Broad & Chestnu t  S t .
Ph i lade lph ia ,  PA 19110

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and cusLody of the

United States Postal  Service within the StaLe of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

5Lh day  o f  February ,  1981.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

February 5, 1981

Doug las  L .  Net te r ,  J r .
l -115 BeVerIy Drive
Bever ly  H i I l s ,  CA 9O2IO

Dear  Mr .  Net te r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review aL the administrative level.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the StaLe of New York, Albany County, within 4 rnonths from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with Lhis decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
George Hirschhorn
Land T i t le  B ldg . ,  Su i te  634,  Broad & Chestnu t  S t .
Ph i lade lph ia ,  PA 19110
Taxing Bureaur s Representative



STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Petit ion

o f

t. DOuGtAs $ETTER, JR.

for Redetermination of Deficiencies or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax Law for the Years L966,
1967 , 1968 and 1969.

DECISION

Peti t ioner,  l .  Douglas Netter,  Jr. ,  1115 Beverly Drive, Beverly Hi l ls,

Cal i fornia 90210, f i led pet i t ions for redeterminat ion of def ic iencies or for

refund of unincorporated business taxes under Article 23 of the Tax Law for

the years 1966, 1967, 1968 and 1969 (FiLe No. 00218).

Forma1 hearings r+ere held before Miehael Alexander, Hearing 0fficer, at

the offices of the State Tax Commission, Two lrtorld Trade Center, New York, Ner,r

York, on January L7, 1978 and July 19, 1978. The pet i t ioner appearet l  by

George Hirschhorn, C.P.A. and Jay S, Goodrnan, Esq. The Audit  Divis ioa appeared

by Peter Crotty,  Esq. (Alexander l {eiss, Esq. and Irr+in Levy, Esq.,  of  counsel) .

ISSUES

I. Idhether the activities of the petitioner during the years 1966 through

1968 constituted the carrying on of an unincorporated business subject to

unincorporated business tax.

II. I{hether the salary income received by the petitioner during the year

1969 was integrated with his busioess income and thus subject to unincorporated

business tax.

IIL l{hether during the years in issue the petitioner was an ernployee and

thus not subject to unincorporated business tax.
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FINDINGS OF FACT

1.  Pet i t ioner ,  L .  Doug las  Net te r ,  J r . ,  and h is  w i fe  f i led  fo rms IT-208

(Ner,v York State combined income Lax returns for resident married persons

f i l ing a joint  Federal  return who elect to f i le separate New York State returns)

for the years 1966, 1967 and 1968. Pet i t ioner f i led unincorporated business

tax returns for the years 7966, 7967 and 1968 on which he indicated that he

was not subject to unincorporated business tax, but exempt therefrom.

2. On Apri l  13, 1970 the Income Tax Bureau issued a statement of audit

qhanges against the pet i t ioner imposing unincorporated business tax in the

amount of $4,861.88 plus interest and penalty for the years L966, L967 and

1968. Accordingly,  a Not ice of Def ic iency was issued against the pet i t ioner

on April 13, 1970 for the aforementioned amount for the years 19661 1967 and

1968. Pet i t ioner t imely f i led a pet i t ion with respect to the aforementioned

def ic iency.

3 .  L .  Doug las  Net te r ,  J r .  and h is  w i fe  a lso  f i led  a  fo rm IT-208 fo r  the

year L969. Pet i t ioner f i led an uni.ncorporated business tax return for said

year on which he indicated that he was exempt from and not subject to uni-ncor-

porated business tax. Attached to the return pet i t ioner included wage and tax

statements from Fain+ay Product ions, Inc. ("Fairway") and Metro Goldwyn Mayer,

I n c .  ( " M G M " ) .

4. 0n Februaxy 26, 1973 the Income Tax Bureau issued a Statement of

Audit Changes against petitioner for the year L969 imposing unincorporated

business tax in the amounL of $21625,76, plus interest and accordingly,  i -ssued

a Notice of Def ic iency therefor.  Pet i t ioner t imely f i led a pet i t ion with

respect to saj-d def ic iency.

5. For the years 1966, 1967 and 1968, the pet i t ioner received income

from mult i -pr incipals during each of said years ei ther as a f i lm producer or
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f i lm producer 's representat ive with respect to the distr ibut ion of f i lms.

None of the principals, during each of the aforementioned years, deducted

withholding or social securi,ty taxes from the compensation paid hirn. The

petitioner on hj.s Federal income tax returns for the years 7966, 1967 and 1968

reported self-employment tax.

6. The petitioner subrritted into evidence a letter addressed to him

dated August 4, 1967 from Fairway consisting of 17 type-written pages eonfirming

the agreement between petitioner and Fairway. Fairway agreed to enploy petitioner

Lo render services as a production executive, producer and/or executive producer

in connection with feature motion picture photoplays. As a production executive,

he nras to review and select publ ished or unpubl ished stor ies, books, plays,

screenplays and recommend same to Fairway for acquisition, development and use

in the product ion of theatr ical  motion pictures, television programs, stage

plays and other entertainment vehicles. fn addition, petitioner also agreed

to render services for Fairway as a producerts sales representat ive ( the same

tytrre of services as reguired in connection with his employment as a sales

representat ive for Fairwayts parent corporat ion, Jalem Product ions, Inc.,

under ail agreement dated August 4, 1967). During the first year of the contract

term, petitioner b?as permitted to render services for hinself or for other

persons or f i rms as a producer 's sales representat ive and as an off icer of

Douglas Netter,  Inc.,  a smal l  business investment corporat ion. Pet i t ioner \das

to receive as compensat ion $501000.00 a year with gradual yearly increases

plus 20 percent of net production fee of Fairway with respect to the first.

part.icipating production, plus surns equal to 33 1/3 percent of the corrpanyrs

shares of the net profits derived from the distribution and exhibition of the

appl icable parLicipat ing product ion.
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7. Fairway did not reimburse pet i t ioner for al l  of  his expenses. He was

reimbursed for a port ion of his travel expenses to Cal i fornia. The other

business expenses of petitioner which were substairtial were borne by petitioner

himself .  None of the other pr incipals compensat.ed pet i t ioner for his business

expenses .

8. For 1.969, in addit,ion to salary income which he received from Fairway

and MGM' petitioner also reported additional business income on Schedule C in

the amount of $31 r2I2.0A. I Ie claimed unreinbursed business exDenses in the

amount  o f  $21r202.00

9. During the period 1965 through L967 petitioner rendered services for

Meadr*ay Product ions, Inc. as a producer 's representat ive in connect ion with

the comruercial exploration of certain motion pictures produced by said company.

Columbia Pictures, located at 71.1 Fi f th Avenue, Ner+ York City,  acted as Meadway's

distr ibutor.  Pet i t ioner used an off ice in the Columbia bui lding which was

paid for by Columbia and charged to the product ions.

10. There was no agreemenL among pet i t ioner 's pt incipals as to the divis ion

of his t ime or efforts on their  behalf ,

11- During the years in issue, the petitioner ernployed and paid for the

services of a ful l - t ime secretarv.

CONCTUSIONS OF IAI,I

A. That the petitioner has failed to establish that during the years in

issue the principals whom he represented (other than Fairway and MGH for 1969)

exercised substantial supervision or control over his activities or over his

Lime' so as to constitute an enployer-employee relationship within the intent

and meaRing of sectLon 703(b) of the Tax law.

B. That dur ing the years in issue, aside frorn pet i t ionerrs act iv i t ies on

behalf of Fairway and MGM, during 1969 petitioner was an independent contractor
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carrying on an unincorporated business subject

within the intent and meaning of section 703(a)

unincorporated business tax

the Tax law. (Matter of Seifer

y.  State Tax Comm'iss: ion, 58 A.D.2d 726; Marter Fe ld  v .  Ga l lman,  41  A.D.2d

882;  l {a t te r  o f  Na lco f f  v .  Tu l l y ,  55  A.D.2d 7S5, )

C, That petitioner was an employee of Fairway and MGM for 1969. However,

the servlces performed by petitioner far tr'airway and MGM as an employee during

the year 7969 constituted part of a business regularly carried on by him

within the intent and meaning of secLion 703(b) of the Tax Law,

D. That tbe petitions of L. Douglas Netter, Jr. are hereby denied and

the notices of deficiency dated April 13, 1970 and Eebruary 26, 7973 are

sustained.

to

o f

o f

DATED: Albany, New York

rEB 0 5 1g8l

COMMISSIONER


