
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph M. Mul laly

for RedeLerminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  1973 & 1974.

AFFIDAVIT OF MAIIING

State of  New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the 27th day of  November,  1981,  he served the wi th in not ice of  Decis ion by
cer t i f ied mal l  upon Joseph M. Mu1la1y,  the pet i t ioner  in  the wi th in
proceedinS,  bY enclos ing a t rue copy thereof  in  a securely  sealed postpaid
wrapper addressed as fo l lows:

Joseph M. Mul laly
417 Ryder  Rd.
Munsey Park, NY 11030

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody qf
the Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last knowp-afdress
o f  t he  pe t i t i one r .  ' " ' " " \  f i  . . . r 'fl

f .' .'
f . ' j

Sworn to before me this
27Lh day of November, 1981



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 27, 1981

Joseph M. Mul laly
417 Ryder Rd.
Munsey Park, NY 11030

Dear  Mr .  Mu l la ly :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) IZZ of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone i l  (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive

Taxing Bureau' s Representative



STATE OF NEI,rr Y0RK

STATE TAX COMMISSION

fn the Matter of the lletition

o f

JOSEPH M. MUI,IA],Y

for Redeterminat ion of a Def ic: lency or for
Refund of Unincorporated Business Tax under
Art.icle 23 of the Tax Law for tthe Years 1973
and 7974.

DECISION

Peti t ioner,  Joseph M. Mul laly,  417 Ryder Road, Munsey Park, New York

11030, f i led a pet i t ion for rerdsleaminaLion of a def ic iency or for refund of

unincorporated business tax undler Article 23 of the Tax law for the years 1973

a n d . 1 9 7 4  ( F i l e  N o .  2 5 3 5 5 ) .

A smal l  c laims hearing was held before Wil l iam Valcarcel,  Hearing Off icer,

at the off ices of the State Ta.x Commission, Two World Trade Center,  New York,

New York, on JuIy 22, 1981 at 2:45 P.U. Pet i t ioner Joseph U. Mul laly appeared

prg sq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. ( Irwin levy,

Esq.  ,  o f  counse l ) .

ISSIIE

I^Jhether pet i t ionerrs act iv i t ies as a real estate and insurance broker

constitute the ptactice of a profession and vrhether the income derived therefron

is exempt fron the unincorporated business tax.

FINDINGS OF FACT

1. Petit ioner, Joseph M. Mullaly and Kathleen C. Mullaly, his wife,

timely filed New York State in.come tax resident returns for the years 1973 and

1974 on which net  bus iness income of  $30,069.00 and $33,475.00,  respect ive ly ,



- 2 -  
t

was reported from pet i t ionerrs act iv i t ies in construct ion, real  estate and

insurance brokerage.

2. Petitioner Joseph M. lfullaly tinely filed a New York State Unincorporated

Business Tax Return for the yei l r  1973, on which net business income of $101289.00

was reported from his act iv i t i r :s in construct ion. Pet i t ioner did not f i le a

New York State Unincorporated lJusiness Tax Return for the year 7974.

3. On January 2, 1979 the Audit  Divis ion issued a Not ice of Def ic iency

for $21270.91, plus penalt ies i lnd interest,  along with an explanatory Statement

of Audit  Changes, on which;

(a) the net business incrcme from al l  of  pet i t ioner 's act iv i t ies was
held subject to the rqnincorporated business tax.

(b) penalt ies were imposed in accordance with sect ions 635(a)(1) and
685(a) (2 )  o f  the  Tax  ] ,aw fo r  pe t i t ioner 's  fa i lu re  to  f i le ,  and
pay the unincorporat,ed business tax for the year 1974.

(c) a penalty was inposed for the year 7974 pursuant to secLion
685(c) of the Tax la,w for underest imation of tax.

The sole issue raised by pet i t ioner Joseph M. Mul laly was that his act iv i t ies

as a real estate and insurance broker const i tuted the pract ice of a profession

and the income derived therefrom rdas exempt from the unincorporated business

tax .

4. Pet i t ioner Joseph M. MuIlaIy was the sole proprietor of a real estaEe

and insurance brokerage off ice, which derived i ts gross income from commissions

earned from the sale of real property and insurance. In the conduct of his

brokerage business, pet i t ioner retained the services of salesmen, who pet i t ioner

contended were sel f-employed sub-contractors, rather than employees.

CONCIUSIONS OF IAW

A. That the act iv i t ies of pet i t ioner Joseph M. l lu l la ly dur ing the years

1973 and 7974 as a real- estate broker and as an i.nsurance broker did not
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const i tute the pract ice of a p:rofession in accordance with the meaning and

intent of sect ion 703(c) of the Tax Law and 20 NYCRR 203.11.

B. That the act iv i t ies o:E pet i t ioner Joseph M. Mul laly during the years

1973 and 19?4 as a contractor,  real  estate broker,  and insurance broker,

constituted the carrying on of an unincorporated business within the meaning

and intent of section 703(a) o.f the Tax Law and the income derived therefrom

is subject to the unincorporatred business tax within the meaning and intent of

sect ion 701(a) of the Tax law.

C. That the pet i t ion of Joseph

Defic iency issued January 2, 1979 is

interest as may be lawfully owing.

DATED: Albany, New York

N0\/ 2 ? 1981

M. Mullaly is denied and the Notice of

sustained, together with such addit ional

COMMISSION


