
STATE OF }TET^/ YORK

STATE TAX CO}TMISSION

In the Matter the Petiti-on

MosesKIaus
AFFIDAVIT OF MAITING

for Redetermination of a Deficiency er a Revision
of a Determination or a Refund of Unjlncorporated
Business Tax under Art ic le 23 of the Tax law for
the Years 7968 - 797A.

State of Ner,s York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that oh
tbe 20th day of November, 1981, he sr:rved the r4rithin notice of Decision by
cert i f ied mai l  upon Klaus W. Moses, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in i r  securely sealed postpaid wrapper
addressed as fol lows:

Klaus W. Moses
5 The Dogwoods
Roslyn Estates, NY 11576

and by deposit ing same enclosed in a postpaid properly addressed wrapper
(post of f ice or off ic ial  depository) under the exclusive care and custody
the United States Postal  Service witbin the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

$worn to before me this
20th day of November, 1981.

said addressee is the pet i t ioner
said wrapper is last known address
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that the
forth on



Klaus W. Moses
5 The Dogwoods
Roslyn Estates, NY 11576

Dear  l l r .  Moses :

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 20, 1981

Please take not ice of the Decision of the
herewith.

State Tax Commission enclosed

You have nov exhausted your right of, review at the adrninistrative level.
Pursuant to sect ion(s) 722 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted'under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in t l re

Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 72227
?hone it (518) 457-624a

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

KI.AUS II. MOSES

for Redeternination of a Deficiency or for
Refund of Unincorporated Business Tax under
Article 23 of the Tax Law for the Years 1958
through 1970.

DECISION

Petitioner, Klaus lrl. Moses, 5 The Dogwoods, Roslyn Estates, New York

f1576, filed a petition for redetermination of a deficiency or for refund of

unincorporated business tax under Article 23 of the Tax Law for the years 1968,

1969 and 1970 ( r ' i le  No.  13853) .

A snall  claims heating was held before Wil l iam Valcarcel, Hearing Off icet,

at the offices of the State Tax Comnission, Two World Trade Center, New York,

Nere York on August 25, 1978 at L0:45 A,M. The petit ioner appeared pro se. The

Income Tax Bureau appeared by Peter Crotty, Esq. (Bruce Zalaman, Esq., of

counsel ) .

ISSUE

lfhether corrpensation received by petitioner during the years 1968 through

1970 is subject to unincorporated business tax.

TINDINGS OF tr'ACT

1. Petit j .oner, Klaus W. Moses, and his wife, Marion Moses, t imely f i ted

joint New York State income tax resident returos for the years 1968 through

7970. Therein, petitioner reported net business income fron activities, wh,ich

were labeled "consulting". Petitioner did not file unincorporated business tax

returns for these years,
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2, 0n l lay 22, 1972, the Income Tax Bureau issued a Not ice of Def ic iency,

in the sum of $3,056.63, holding that the income from his business act iv i t ies

as a consultant during the years 1968 through 19?0 were subject to unincorporated

business tax.

3. Pet i t ioner,  Klaus l{ .  Moses, is an accountant with a bachelors degree

in accounting, and a masters degree in management, both fron New York University.

4. Petitioner was employed by the Allied Chemical Corp. and was subseguently

hired by Nat ional Industr ies, Inc. ("Nat ional") ,  as their  v ice president duf ing

the early part of 1968. 0a May 1, 1968, petitioner rdas granted a stock opti.on

for joining the firm, allowing him to purchase 5000 shares of conmon stock of

Nat ional for $95r000.00. During the lat ter part  of  1968, Nat ional informed

petitiouer that his employnent would be terninaLed on December 31, 1968. In

order to restrain pet i t ioner from exercising the aforenent ioned stock opt ion,

Nat ional paid him $35,000.00 to cancel the stock opt ion agreement.  In addit ion,

Nat iona l  agreed to  pay  pe t i t ioner  $27,000.00  in  7969,  and $9 ,000.00  in  1970r  in

the form of consultant fees in lieu of severance pay. However, he was not

requiredr nor expected, to render services of any type for this compensat ioh.

5. Pet i t ioner contends that the $35,000.00 paid to hin to cancel the

stock option agreement was erroneously reported as business income on his tax

return for the year 1968, as wel l  as enployee business expenses attr ibuted to

his salary income.

6. On Apri l  7,  1969, pet i t ioner was hired by Sei lon, Inc. as their  v ice

president.  of  f inancial  services. Pet i t ioner quickly became dissat isf ied with

his new employer and resigned on Apri l  14, 7969. Sei lon, Inc. paid pet i t ioner

$1'L07.68 for services rendered during his br ief  per iod of employment.  Sub-
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sequent.ly, petitioner was enployed by Simplex Lock Corp. for a short period in

1969 .

7. Petit ioner contended that the $27,000.00 in severance pay paid by

National, and the $11107.68 in r,rages paid by Seilon, Inc., were erroneously

reported as business incone on his tax return for the year 1969, as well as

employee business expeoses att.ributed to his salary income

8. 0n tr'ebruary 2I, 1969, peLitioner signed a written agreenent with

G and G Leasing Corporation, vrhich later became known as Weston Leasing Company

(r'[{eston"). This agreement, which designated him as an eurployee in an executive

capacity, was for a three year period, whereby petitioner was required to be

available for advice and consultation when such services were needed by lleston.

Although petitioner was not required to render services on a fuIl time basis,

he was forbidden from rendering services to any other concero engaged in the

equipment leasiag business.

9. During the year 1"970, in addition to consulting services rendered to

Weston, petitioner was eurployed as vice president of Alison International, Inc,

He subseguently resigned from that position, and joined the firm of R/A Staff

and l{anagenent, as their vice president and treasurer. Upon his employuent

wit'h RIA Staff and Management, petitioner was notified by Weston to resign.

$aid notice was a letter which referred to hin as an enployee. In consideration

for cancelliag the written agreement of February 21, 1969, petitioner !ra6 l

granted 171000 shares of common stock of l,leston at no cost to him, but valued

at $L8r785.60. This consideration was separate and apart fron the regular

salary Baid by Weston during the year 1970 in the sum of $11,274.40 for consult ing

services rendered. Said salary was reporEed on a $rage and tax statement aad

Federal income taxes and social security taxes were deducted from the salary.
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10. Petitioner contended that the 991000.00 in severance pay paid by

National and the $181785.60 paid in common stock by Weston wa6 erroneously

reported as business income on his tax return for the year 1970, as well as

employee business expenses attributed to his ealary income.

co$ctusl0Ns 0F [AI.{

A. That the compensation paid to petitioner by $ational fndustries, Inc.,

Seilon, Inc,, and l,leeton f,easing Company during the years 1968, 1969 and 1970,

was income derived from his activitiec as a corporate officer and ernployee;

and, accordingly, such income is not subject to the unincorBorated businessr tax

in accordance with the neanf.ng and intent of section 703(b) of tbe Tax l,aw.

B. That the petition of Klaus [rI. Moses is granted and the Notice of

Deficiency dated tlay 22, 1972 is cancelled.

DATED: Albany, New York STATE TAX COMI'IISSI0N

N0v 2 0 1981

ri


